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BBenenue

B P® wnavanoM OpadHbIX OTHOIICHUN SBISIETCS OPUAMYECKUN (aKT
3aKJIIOUeHUs Opaka B OpraHax 3alKCU aKTOB I'PakJaHCKOTO cocTosiHuA. VIMEHHO ¢
TOr0 MOMEHTA BO3HHUKAIOT JIMYHBIE U MMYIIECTBEHHBIE MpaBa U OOSI3aHHOCTH
CYIIPYTOB, KOTOpPbIE CTAHOBATCS yYaCTHHKaMHU IPAaBOOTHOLIECHUMH, PETyJIUPYEMbIX
pa3IUYHBIMH OTpaciIMHU MpaBa. ToOJIbKO 3aperuCTPUPOBAHHBIN Opak MOPOXKIAET
IOPUJIMYECKUE TOCIEICTBUS M C ITOTO0 MOMEHTA TOCYIAapCTBO OCYIIECTBISET
IOPUIMYECKYIO 3alluTy npaB cynpyroB. C MOMEHTa BCTyIUIEHHS B Opak
HAaYMHAETCs BeJeHue oOIero OrJKeTa, OOIIero X03sMUCTBa, CYNPyTrH CTAHOBSIITCS
COOCTBEHHMKAaMHU PA3JIMYHOTO HMYIIECTBA, KaK IMPOCTOrO, TaK M CI0XKHOTO,
3aKJIIOYAIOT CHIEJIKH, MOKYMAIOT LEHHble OyMaru W JOJM B YCTaBHBIX KalHUTajax.
Bce 3TO BiedeT BO3ZHMKHOBEHHE ONPEEICHHBIX NMPABOBBIX CBA3EH, OCOOEHHOCTH
KOTOPBIX OOYCIIOBJIEHBI JI€WCTBUEM 3aKOHHOTO pEXUMa HMX HMYILECTBEHHBIX
OTHOWIEHW. Hapsamy ¢ 3TuM, 3aKOHOJATENbCTBO NPEAOCTABISET CYNpyram
BO3MOXHOCTb CaMHMM YCTAaHABJIMBATH IIPABOBOM PEKHM OTHUX CBSA3EM IIyTEM
3aKJIIOUEHUs1 OpavyHOro AOrOBOpPA, COTJIALIEHUN O pasjere UMYLIeCTBa, YTO BIEUET
BO3HMKHOBEHHUE CJIOKHBIX IOPUINYECKUX KOHCTPYKIUH B paMKaX UMYIIECTBEHHBIX
OTHOLIEHUM MEXIY CyHpyramu, KOTOpbIE HYXIAKOTCA B SICHOW HOPUIAYECKOU
periiameHTauuy. B cBs3M ¢ 3TUM, UMYILIECTBEHHbIE OTHOLIEHUS MEXIY CYIIpyraMu
pEryJIMpyOTCST HOPMaMH HE TOJBKO CEMEWHOr0, HO M TPaXIaHCKOIO
3aKOHOJATENbCTBA. T€M HE MeHee, NPAKTUKA IOCIEIHEr0 BPEMEHM BBISBHJIA
CYLIECTBEHHbIE MpPOOJIEeMbl B MPABOBOM PEryJIUPOBAHUU HMYIIECTBEHHBIX
npaBooTHomeHud cynpyroB. B CK P® mnpakthuecku He COAEPXKHUT HOPM
OTHOCHUTEJIBHO PA3JEIbHOIO MMYILECTBA CYIPYIOB, HE PAaCKpPbIBACT IOPSIIAOK
3aKJIIOUYCHMS COTJIAIICHWM O pa3fene MMYLIECTBA M CYNPYKECKHUX JOJITOB,
packpbIBaeT cnenu(puKy B3aMMOOTHOUICHMM MEXAYy CYNpyramMu U KpeAUTOPaMH,
HO COBEPIIEHHO HE PEryjIupyeT 00s3aTesbCTBA MEXAY CAMUMM cynpyramu. B

9TOM 3aKJII04YacTCA HepBBIﬁ ACIICKT aKTyaJIbHOCTHU BI>I6paHHOI‘/’I TEMBI.
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BTopo#i acnekT akTyalbHOCTH 3aKJIIOYaeTCs B TOM, YTO HE BCE CIIOPHBIC
BOIIPOCHl UMYIIECTBEHHBIX OTHOIICHUM MEXIy CynpyraMu pa3peniaet u
rpakIaHCKOE 3aKOHOJIATeNbCTBO. [10THOCTHIO MCKIIIOYEHBI M3 IJIOCKOCTU TpaBa
KOPIIOPaTUBHBIE TPABOOTHOUIEHUS C YYaCTHUEM CYNPYroB, YTO BBIPAKAETCS B
oOpaIreHry B3bICKAHWS TPH HATWYUHU JIOJITa OJHOTO M3 CYNPYroB Ha oOIiee
MMYIIECTBO, HAXOATCS BHE IIPABOBOIO MOJI BOIIPOCHI pa3zenia J0JIE B YCTaBHBIX
KanmuTajgax IOpUIWYECKUX JIMI[, Majo yJEJeHO BHUMAaHUS (POPMUPOBAHUIO
KOHKYPCHOM MaccChl JOJDKHHKA-(PU3MUECKOTO JiMila. MHOTO MpoOsieM CyIIeCTBYET
U B paMKax CYJOMPOMU3BOJICTBA IO JiejiaM, BO3HUKAIOIIUM M3 OpavyHO-CEMEHHBIX
IIPABOOTHOIIEHUH.

Takum oOpa3om, CEeroHsIIHEe MPAaBOBOE PETYIMPOBAHUE UMYIECTBEHHBIX
OTHOUIIEHUN CYNPYyroB HE COBEPIICHHO, WMEETCSs MHOTO TMpoljeM Kak
TEOPETUYECKOT0, TAK U MPUKIIATHOTO XapaKTepa.

Crenenb pa3pabOTaHHOCTU TeMbl. lcTOpuUYecKH CIOXKHUIOCH TakK, 4YTO
WCCIIEIOBaHUSI TIPABOBOIO PEryJUpPOBAaHMS OTHOIICHWH IO paszaeny oOIero
UMYIIECTBA CYyNPYroB OTJIWYAIOTCS pa3sHOOOpa3ueM B3MISIIOB W MOJXx010B. Tak,
OTIICTIFHBIM TpoOJieMaM paszjienia OO0IIero WMYIIECTBA TOCBSTHIM CBOU PaOOTHI
A.H. Jleymkun, M.H. IlomoB, A.®. IlepsgHkoBa. Psm aBTOpOB wuccimemyroT
OCOOEHHOCTH pasjesia OTACNIbHBIX BUIOB wuMymiectBa. Hampumep, E.A.
[To3nHsiKOBa MCCienyeT OCOOEHHOCTH pa3zelia 3€MEIbHOr0 Y4YacTKa B COCTaBe
COBMECTHO HaXUTOT'O I/IMyH_ICCTBal. C.IO. YamkoBa uccneayeT crocoObl 3ailyuThl
1pas CpryFOBZ. N Tompko B pabdore U.B. CaMcoHOBOI® HamboIee LIAPOKO
HCCIIEAYETCS pa3Aes UMYIIECTBA CYIIPYTroB, HO OHO Aatupyetrcs 2010 romom.

MOXHO KOHCTAaTHUPOBATh, YTO B HACTOSIIEE BPEMS B TEOPUU CEMEHHOIO

IIpaBa OTCYTCTBYIOT pa6OTBI, CriCouaJIbHO ITOCBAIIICHHBIC KOMILJIICKCY

! Hosnusxosa E.A. Bonpocs! cy1e6HOM PakTHKH pasiela 3eMeIbHOT0 YUacTKa B COCTABE COBMECTHO HAXKHTOTO
umyniectsa // Poccuiickas roctunms. 2015. Ne 5. C. 63 - 66.

“Yamkosa C.}O. CrocoBsl 3aIluThl UMYIIECTBEHHBIX MpPaB CYIPYroB: TOJIKOBaHHE MOJOXKEHUH ceMeiHOro
3akoHonarenscTBa KoncrurynmonusiM Cynom Poccuiickoit ®enepanyu // CemeliHoe u sxuiuniHoe mpaso. 2015. Ne
5.C.25-28.

% Camconosa W.B. Pasien uMyIecTsa cynpyros: npaktudeckoe nocobue / CIIC KoncynsrantIlmoc. 2010.

BepHyTbCA B kKaTanor roToBbIX AUMSIOMOB U MarMcTepckux ancceprawmm
http://y4ebHnkn.mHdpopm2000.pd/diplom.shtml



5

B3aMMOCBSI3aHHBIX IPOOJIEM TPaBOBOTO PETYIMPOBaHMUSA pasiesia HMYIIECTBa
CYIIPYTOB.

Hear u 3agaum  wucciaenoBaHusi. llenb wuccienoBaHust COCTOMT B
KOMIUIEKCHOM U B3aWMOCBSI3aHHOM OOIETEOPETUUECKOM aHaju3e MPaBOBOTO
peryJIMpoBaHUs pa3/iesia UMYIIECTBA CYIIPYTOB.

[TocTaBieHHas eNb TOCTUTANIACH ITyTEM PEUICHUS CIEAYIOUINX 3a1ay:

- TPOBECTH aHaJM3 MPaBOBOW OCHOBBI PETYIUPOBAHUS HMYIIECTBEHHBIX
OTHOIIICHUH MEXy CyNpyTraMu;

- pacCMOTPETH MTPABOBOM PEKUM UMYLIECTBEHHBIX OTHOILLEHHUH CYIPyToOB;

- IaTh aHAJN3 TOPSAKY pasjena o0IIero UMyIIecTBa CyIpyroB;

- paccMOTpPeTh CHOCOObI 3alllUThl MMYILIECTBEHHBIX IpaB CYIPYroB MpH
pazzeie o0Iero UMyIecTBa;

- TMPOBECTU aHAIM3 CIIOPHBIX BOIMPOCOB OIpPEAETICHUS MOMEHTa Hadajia
TE€UYEHUsI NCKOBOH TaBHOCTH I10 MCKaM O pa3jiesie 00IIero MMyIecTBa CyIpyros.;

- pacCMOTpETh MpoodsIeMbl HOPMUPOBAHUS KOHKYPCHOU MAacCChl FpakIaHNHA-
0aHKpOTa MPUMEHUTETHHO K TEME UCCIICIOBaHMUS,

- IPOBECTHU aHaJIN3 NMPOOJEMHBIX MOMEHTOB pa3jiea yCTaBHOIO KamuTaia U
pealn3alid WHBIX TpaB CYINPYroB TpPH  OCYIIECTBICHUH ACSITEIbHOCTU
IOPUIMYECKOTO JINILIA;

- BBIIBUTh M PACCMOTPETH MPOOJIEMBI PACHOPSKEHHUSI COBMECTHO HAKUTHIM
UMYIIECTBOM OBIBIIUMU CYTIPYTaMHU;

— JaTb  pEKOMEHJallW, HamlpaBlieHHble HAa  COBEPLICHCTBOBAHME
JIEHCTBYIOIIETO 3aKOHOIaTEIhCTBA.

O0bekT U npeamer uccjaegoBanus. OObEKTOM HCCIEAOBAaHUS BBICTYNAIOT
UMYIIECTBEHHbIE MPABOOTHOIICHUS, CTOPOHAMHU KOTOPBIX SIBJSIOTCS CYIPYTH.
[IpenMeT wuccIeAOBaHUS COCTABISIOT MPABOBBIE HOPMBI, PETJIAMEHTHPYIOIINE
0COOCHHOCTH pa3zjiena o0LIero UMyIecTBa CyIpyroB.

MeTtogoornyeckasi  TeopeTuyecKasi OCHOBBI Hccjiel0BaHusA. B ocHOBY
UCCIIEIOBAHMS TTOJIOKEH TUATIEKTUYECKUN METOJ MO3HAHUS COIMANBbHBIX SBICHUN

U OPraHnMYHO CBA3AHHBIC C HHUM O6H.[€Hay‘—IHBIe N 4YaCTHBIC MCTOAbI: MCTOPHUKO-
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MIPaBOBOM, CPaBHUTEIILHO-TIPABOBOM, hopmMaIbHO-IOPUIUYECKUH,
(GYHKIIMOHATBHBINA, CUCTEMHBIM U Japyrue. ABTOPOM HCIOJIb30BAIUCH KaTErOPHH
00111ero, eIMHUYHOTO U OCOOECHHOTO.

TeopeTnueckyr0 0CHOBY HMCCJIEI0OBAHMSI COCTABIISIOT TPYAbI CIICIYIOMIUX
YUEHBIX B 00JIaCTH ceMeiHOro W rpaxaaHckoro mpasa: WM.P. AnbOukosa, H.B.
AprtembeBoli, B. baraesa, H.B. barposoii, E.A. byrosoii, b.M. T'onrano, C.II.
Henuctok, JI.B. I3toposckoro, B.U. JloopoBonsckoro, C.H. Epmomnaesa, 1.1O.
EnneipeBoii, B.B. Epmosa, T.M. 3auneson, C.A. 3akuposou, H.D.
3Benuropoackor, T.B.  Kamanmnou, C.I.  KpacHosapyxckoro, ILB.
Kpamenunnnukona, E.1O. Jlamelikunon, A.H. Jleymkuna, FO.I'. JleckoBou, JI.b.
MakcumoBuua, W.I'. Menenesa, M.A. Munnukec, C.A. MyparoBoii, A.B.
Mpgrickuna, E.A. Ocranunoii, E.A. Ilo3guskoBoii, M.H. Ilonosa, A.®. IIbaHKOBOIA,
N.B. Camconoson, B.1. Cepreesa, 1.E. Cocunarposoii, FO.H. Ctpamesuya, E.A.
UYedpaniesoii, A. [llabanoa u npyrux.

Hay4ynasi HOBHU3HA padoThlI ONpeeisIeTCs: BHIOOPOM TEMBI U MOJIXOJ0M K
€€ MCCJEAOBAaHNI0. JTO KOMILJIEKCHAs TEOPETUKO-TIpaBoBasi paboTa, MOCBSIIICHHAs
B3aMMOCBSI3aHHOMY HWCCJICJAOBAaHHUIO TMOpsAKa pasfena oOIero MMyIIecTBa
CYNpYTroB W BBISBJICHUIO MPOOJIEM PaBOBOIO PEryJMPOBaHUS B YKa3aHHOU cdepe
0OIIIeCTBEHHBIX OTHOIIEHUM.

Kpome Toro, HayuHass HOBU3Ha 3aKJIIOUYACTCS] B CICAYIONIUX TOJIOKEHUSIX,
BBIHOCHMBIX Ha 3aIUTY:

Bo-nepBsix, UMYIIECTBEHHBIE OTHOIIICHUS MEXKIy  Cylnpyramu
pPEeryJIMpyIOTCs B paMKax TPEX3BEHHOM CHCTEMBI MPABOBBIX aKTOB. B 3Ty cucremy
BXOJST MEXIyHAPOIHO-TIPABOBbIEC AKThl, aKThl HAIIMOHAIBHOTO 3aKOHO/IATEJILCTBA
U aKThl WHIWBUIYAILHOTO PETYJIHUPOBAHUSA, CPEIU KOTOPBHIX OpadyHbIid JOTOBOP,
CEMEMHO-TPABOBBIC COTJIAIICHUS, PEIICHUS Cya.

Bo-BTOpbhIX, OCHOBHOE€ MECTO B CHCTEME HMYILIECTBEHHBIX OTHOUICHUM
MEXy CyNpyramu 3aHHMArOT OTHOIIEHUSI CeMEHHON COOCTBEHHOCTH, KOTOpas
BKJIIOYaeT B ce0s OOIIyI0 COBMECTHYIO COOCTBEHHOCTh CYIPYTOB U JIUYHYIO

COOCTBEHHOCTB KaXKIOTO U3 CYIIPYTOB.
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B-TpeTbux, UMyIIECTBEHHBIE OTHOLIEHUS MEKy CYNPYIaMH PETYIUPYIOTCS
KaK HOPMaMHM CEMEHWHOIr0, TaK M HOPMaMH TPa)XJaHCKOTO 3aKOHOJATENIbCTBA.
OcCHOBOIW TPaBOBOrO0 PEryJUPOBAHUS MOXKET OBITh 3aKOH (3aKOHHBIM PEXUM
UMYILIECTBEHHBIX OTHOUIEHWM CYIPYIOB), WU JIOTOBOP (JIOTOBOPHBIM pEXUM
MMYILECTBEHHBIX OTHOLIEHUH CynpyroB). [locinenHuii BbICTyNaeT albTepHATUBON
3aKOHHOMY PEKHMMY, KOTOPBI OCHOBBIBAETCS HA PABEHCTBE JOJIEH, W MO3BOJIAET
CynpyraM CaMHMM OCYILECTBIISTh PETYIUPOBAHHUE.

B-ueTBepThIX, pa3aesl COBMECTHO HAXUTOrO CYNPYraMyd MMYIIECTBA MOKET
OBITh OCYILIECTBIEH B COOTBETCTBUU C COIJIAIIEHHEM O pas3felie UMYIIECTBA U
OpauHbiM J1oroBopoM. CorjamieHue O pas3zelie MUMYIIECTBA SIBISETCS CEMEWHO-
IIPaBOBBIM JIOTOBOPOM, YTO HE HCKJIKYACT IPUMEHEHHE K HEMy HOPM
IPaKJAHCKOIO 3aKOHOJATENBCTBA O caenkax. Corjamenue o pasziesie MyIecTBa
UMEET CJIEYIOUE OCOOEHHOCTH: SBIISIETCS FOPUANYECKUM (PAKTOM, HO HE BJIEUET
BO3HMKHOBEHUE CEMEWHBIX ITPAaBOOTHOULICHHWM, a JMIIb OIPEACNSeT IOPSI0K
paszena HMMYIIECTBA; LieJb — OINpEACICHUEe TMOopsAKa M CHoco0OB paszzena
COBMECTHO HaXUTOTO HMMYIIECTBA; CTOPOHAMH MOTYT OBITh TOJBKO CYINpPYTH, a
00BEKTOM — TOJIBKO 0O11ee umyiecTBo. CoriaiieHue, B OTIMYNE OT IPaXaaHCKO-
IIPaBOBOr'0 JOrOBOPA MOXKET ObITh PACTOPTHYTO TOJBKO IO COTJIAIIEHHIO CTOPOH, K
HEMY HE NPUMEHSIIOTCS MEPBI TOCYJaPCTBEHHOTO IPUHYXIACHUS.

B-nsateix, 3aK0oH He onpeaenser GopMy COIVIAIIEHUs O pa3fese UMYILEeCTBa,
a JMIIb YCTAaHaBIMBAeT TpeOOoBaHME K O0A3aTENIbHOMY HOTapUAILHOMY
yIIOCTOBEPEHUIO. AHANU3 Cy/NeOHON MPAaKTHKW MOKa3ajl, 4TO YCJIOBHS O pasfelne
UMYIIIECTBA MOTYT OBbITh BKJIIOYEHBI B JIIOOON JOKYMEHT, IJIaBHOE, YTOOBI €ro
COZIEp’KaHME CBUJETEIBCTBOBAIIO O HAJIMYHMM COIVIACOBAHHOM JEHCTBUTEIBHOMN
BOJIM CynpyroB. Takke 3aKOH HE COAEPKUT YKAa3aHUE HAa CPOK, B TEUEHHUE
KOTOPOTr'O CYyNPYrd MOTYT 3aKJIFOUUTh COTJIAIEHUE O Pa3Jeie UMYIIECTBA.

B-mectbix, OpayHblil JOTOBOP HE TOXKIECTBEHEH IPa’KJaHCKUM JOTOBOPaM O
nepefaye HMMylecTBa. Ero CyTrh 3aKIOYaeTCd B BO3MOKHOCTH TPUMEHUTH
JUCIIO3UTUBHOE DPETYJIMPOBAHUE K HMMYILIECTBEHHBIM OTHOILICHHSM CYIpyros. B

TaKOM KauyeCTBE OH HE€ MOJICKUT MPEKPAIICHUIO B Cllydae pacTopxeHus Opaka,
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IIOCKOJIBKY PAacTOp)KEHUE Opaka HE BJEYET aHHYJUPOBAaHUE B3ATHIX Ha cels IO
OpadyHOMY JOrOBOpPY OOS3aTENbCTB, €CIM OHU HE pealn30BaHbl. BBOIUMBIN
OpavyHBIM TOTOBOPOM HMMYIIIECTBEHHBIN PEKUM HAUMHAET JEHCTBOBATH C MOMEHTA
BCTYIJICHUS B CUJIy OpayHOro JOTOBOpA, U MPEKPAIAeT CBOE JCHCTBUE TOJIBKO B
OTHOIIIEHWU OYAYyIIMX HMYIIECTBEHHBIX OTHOIICHUH W TOJBKO C MOMEHTa
npeKpaiieHus Opaxa.

B-cenpmbix, pasgen oOIIero HMYyIIECTBA CYMPYTOB MPOU3BOJIUTCS IO
npaBwiaM, ycTaHoBJIEHHBIM CT. 38 u 39 CK P® u cr. 254 'K P®. Croumocts
UMYILECTBA, MOJIJIEKAIIET0 pa3Aey, ONpeaesieTcs Ha BpeMsl pacCCMOTPEHUS Jea.
B cocTtaB mmymecTBa, MOAJEXKAIIEr0 pasieiy, BKIOUaeTcs oOllee MMYIIECTBO
CYIIpYI'OB, UMEIOIIEECS Y HUX B HaJMYMU Ha BPEMs pAacCMOTPEHHs Jeina, oo
Haxojsmeecs y Tperbux jaui. [lpu pasgene uMMyliecTBa YUYHUTHIBAIOTCS TaKKe
oOl1llie JOJATH CynpyroB W MpaBo TpeOOBaHUS MO 00s3aTebCTBAM, BO3HUKIIIUM B
UHTEpecax CeMbH. [JaBHBIMU YCIOBHUSMH, ONPEICISIIOIIMMHU HMYIIECTBO Kak
COBMECTHO  HAXXUTOE  CYyNpyraMu, SIBISIOTCS  MOMEHT  BO3HHKHOBCHHSI
MaTepUaIbHO-TIPABOBBIX OCHOBAaHUM MPHOOPETEHUST TaKOro WMYIIeCTBa U
UCTOYHUKH €r0 OIJIaThl.

B-BocbMbIX, aHAJIU3 CyJe€OHOM MPAKTHKU MO JIeJaM O paslieJieé COBMECTHO
Ha)XUTOT'O UMYIIECTBA TIOKa3ajl, YTO MOJOOHBIE Jiejla UMEIOT Psii OCOOEHHOCTEN: B
KaueCcTBE OCHOBHOI'O TPeOOBAaHUS BBICTYINAET UCK O pa3jieje COBMECTHO HAKUTOTO
UMYIIIECTBA M O pACTOpPKEHUU Opaka; MpU MoJave HMCKa O pasiesne oOuiero
UMYIIECTBA CYNPYTroB JIEHCTBYET 00IIee MPaBUIO MOJACYTHOCTU — OH MOJAeTCs MO
MECTy JKHMTEJIbCTBA OTBETUMKA, KOTOPOE pACIpPOCTPAHAETCS, B TOM YHCIE Ha
TpeOOBaHUS O pasjieie HEJBMKUMOIO UMYIIECTBA; CPOK TaBHOCTH HaYMHAET TEYb
HE C MOMEHTa pacTop:keHusi Opaka, a co JHS, KOI/Ia CYNpYr y3Hal WIH JTOJKEH
ObLJT y3HaTh O HApPYILLIEHUH CBOETO IpaBa.

B-neBsAThIX, y4uTHIBas TO OOCTOSITENBCTBO, YTO  HMMYLIECTBEHHbBIC
OTHOIIIGHUSI CYNPYTrOB HAXOMATCS B TUIOCKOCTH PETYJIUPOBAHUA HE TOJIBKO
CEMEMHOI0 IMpaBa, HO M TPaXAAHCKOrO, 3aKOHOJATENb W cyAcOHas IpaKTHKa

AOIyCKAar0T COYCTAHUC CeMefIHO-HpaBOBBIX U TpaXJaHCKO-IIPABOBLIX cIoco0oB
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3alllMTHl TIPaB CYNPYTroB Mpu pasnene oOuiero umyuiecta. KoHTposb crenok ¢
OOIIMM HMYIIECTBOM CYIPYTOB, pa3fesl OOIIMX J0JTr0B, BO3MOXXHOCTH MOJa4H
PErpeccHOro MCKa, COJMUAApHAsl OTBETCTBEHHOCTh CYNPYTOB MO OOIIMM JOJTaM,
NpU3HAHUE CHACIKM IO PpACHOPSDKEHHIO HMMYIIECTBOM — HEACHCTBUTEIHHOU
OTHOCSITCSI K TPaXXIaHCKO-TIPABOBBIM crioco0am 3amuThl. CemeiHO-TIpaBOBbIC
CIOCOOBI TIPEJICTABIICHBI OTCTYIJIECHUEM OT TMPUHIUIA PABEHCTBA JIOJIEH NpH
paszjiene UMyLIECTBA.

B-necateix, psg 0cCOOEHHOCTEN CYIIECTBYET MPHU pazjiesie TAKOro CIOXKHOTO
UMYIIIECTBA KakK JIOJIM B YCTaBHBIX KamuTajaX, CJIOXKHOCTH BO3HUKAIOT TpHU
(GbOopMHpPOBaHUN KOHKYPCHOM MaccChl CyNpyra-J0JKHHUKA, UMEETCS psJl BOIPOCOB
0 pa3/iesly UMYIIEeCTBa ObIBIIMMU CYIIPyraMHu.

HayuHo-npakTuyeckasi 3HAYMMOCTb HCCJeJ0BaHusl. TeopeTuyeckoe
3Hau€HUE pabOThl COCTOMT B TOM, YTO B HEHl CHOPMYIHpPOBAHBI IMOJOKEHUS,
KOTOpbIE B CBOEM COBOKYIIHOCTM JAalOT LEJIOCTHOE W B3aWMOCBS3aHHOE
IPEACTABICHUE O TMOHATHM M OCOOEHHOCTSX pasziena oOLEero HMYIIECTBa
CYIIPYTOB.

BbIBosbI U MpeasioskeHus, CoAepiKalluecss B MarucTepCKoOM AuccepTalui,
JOMOJHSAIOT W Pa3BUBAIOT  pa3fenbl CEMEWHOro IpaBa, IOCBSIICHHBIC
OCOOEHHOCTSIM IIPABOBOI'O PETYJIMPOBAHMUS HUMYIIECTBEHHBIX OTHOIICHUN MEXIY
CYIpYyTaMHu.

[IpakThueckass 3HAYUMOCTh HCCIEAOBAHUS  OMNPENEISAETCS TEM, 4YTO
coJiepKaiiecss B paboTe BBIBOJBI, MPEIJIOKEHUS U PEKOMEHAAUNU MOTYT OBITh
UCIIOJIb30BaHbl B MPAKTHUYECKOW JAESATENBHOCTH OPraHOB 3aKOHOJATEIbHOM,
CyIeOHOM M HCHOJIHUTEIBHOW BIIACTH; B HAYYHBIX MCCIEIOBAHUAX MPOOIEM
paszzierna o0IIero UMYIIEeCcTBa CyIpyroB.

Anpolauus pe3yjbTaTOB MCCJIEI0BAHUSA. P MONOKEHUI MarucTepcKkou
JMCCepTali OTPaKeH B HayyHOU cTarbhe: «CrocoObl 3alMThI IPAaB CYNPYrOB MpU

Pa3aciic COBMCCTHO HAXKUTOIO HMYIIICCTBA».
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Ctpykrypa pa6otrhl O0OyClIOBJIEHA LEISIMU U 3aJadyaMd HUCCJEeIOBAHMUS.
PaGota coctouT w3 BBeOEHHUSA, TpPEX TJIaB, KOTOPHIC BKIIOYAIOT BOCEMb

naparpadoB, 3aKIFOYCHHS U CIFCKA UCTIOJIb3yEeMbIX HICTOYHUKOB.
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I'maBa 1 O0mas xapakTepucTHKA UMYILIECTBEHHbIX OTHOIICHU I
CyIIpyroB
1.1 [IpaBoBast OCHOBa pEryJIMpPOBaHUS UMYILIECTBEHHBIX OTHOLIEHUN MEXIY

CyIpyramu

B ocHOBe mpaBOBOro peryampoBaHUs UMYIIECTBEHHBIX OTHOIICHUN MEXKIY
CylpyraMy JeXaT HECKOJIbKO OCHOBOINOJIAraloIIMX JOKYMEHTOB. YCJIOBHO BCE
aKkThl TPAaBOBOTO pPETYJIHMPOBaHMs, ACUCTBYIOLIME B paccMaTpuBaeMoil cdepe,
MOXHO pa3JeauTh HA TPU KATETOPUM: AaKThl MEXKIYHApOAHO-IIPABOBOTO
peryaupoBaHMs,  aKThl  HAIMOHAJIBHOIO  3aKOHOAATEIbCTBA M AKTHI
WHIMBUIYAJIbHOTO peryivnpoBaHus. PaccmoTpum 0osee HOApOOHO YyKa3aHHbIE
KaTETOpPUU.

Kak cnenyer u3 cr. 15 Konctutynuu P®, MexayHapoaHbIE TOTOBOPHI U
KOHBEHLIUH, SIBIIAIOTCA YacThIO POCCUMCKOW ITPABOBOW CHUCTEMBI M HMEIOT
IIPUOPUTET IEPE]l aKTAMU HAIMOHAIBHOTO 3aKOHOAATENILCTBA. bobioe 3HaYeHNE
JUISL IPABOIIPUMEHEHUST UMEET YHU(PHUKALUSA KOJUIM3UOHHBIX HOPM OTHOCHTEIBHO
MMYLIECTBEHHBIX OTHOLICHWM CyOpyroB M pasleila HMYIIEeCTBa  IOCIE
pactopkeHusi Opaka. [lepBasi mombITKa yHU(HUKAUMU MPaBOBOTO PETYIUPOBAHUS
MMYLIECTBEHHBIX OTHOLICHWM CymnpyroB npuxoaurcs Ha 1905 rom — rox
npoBeneHust ['aarckoid KOH(GEpPEeHIIMU MO0 MEXKIYHAPOJAHOMY YaCTHOMY IpaBy, B
pamkax KoTopoil 6pi1a npuHsaTa KOHBEHIIMS O KOJUIM3HSIX 3aKOHOB OTHOCHUTEIHHO
JIMYHBIX M MMYIIECTBEHHBIX OTHOIICHHH CyHNpyroB®, MOANMMCAHHAS —PAIOM
€BPONEUCKUX TrOCYJapcTB. B cuily pa3auyHOro TOJKOBAaHUS W IPHUMEHEHUS,
pazHooOpas3usi ~ OCOOCHHOCTEW  TPABOBOTO  PETYJIHUPOBAHUS  CEMEHWHBIX
MPaBOOTHOIIIEHUI B pa3HbIX CTpaHax, B 1916 roay psa cTpaH J€HOHCUPOBAIU €€.

5
[lo MHEHHMIO HEKOTOPBIX aBTOPOB’, pa3pabOTKa KOHBEHIIMH O MPUMEHHUMOM K

* Taarckas KOHBEHIIHS O KOJUTH3HSX 3aKOHOB OTHOCHTE/IBHO JIMYHBIX M HMYIIECTBEHHBIX OTHOLICHHUIT CYIPYrOB OT
17 nrons 1905 r.

> Cm.: Mensenes WU.T. KomMmeHTapuii k KOHBEHIMSM B 00JACTH MMYIIECTBCHHBIX OTHOIICHHMH CYIPYroB H
HacnenoBanusa. M.: Bonrepc Kiysep, 2007; CIIC "T"apant”.
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MMYLIECTBEHHBIM OTHOLICHUSIM CYNPYIOB IPAaBE HE IPHUBEIO K OXKUIAEMOMY
pe3yabTary B CUJy pa3HO0Opa3usi BHYTPEHHETO IMpaBa, OTCYTCTBUSI B HEKOTOPBIX
rocyJlapcTBax MOHSTUS «PEKUM HUMYIIECTBA CYNPYroB», PA3IMUHBIX MOJIXO0JIOB K
JMYHOMY 3aKOHY IpakJIaHUHA U PAAY IPYTUX MPUYHUH.

Emé oaHOM mMOMBITKOM CcO34aHUsA  €IUHOOOPA3HOTO  KOJUIM3MOHHOTO
perynupoBaHus B chepe MMYIIECTBEHHBIX OTHOUICHUN MEXIy CyNnpyramu ObLia
[Naarckasi KOHBEHIMS O TIpaBe, MOJJEKAINIEM MPUMEHEHUIO K PEKUMY
cOOCTBEHHOCTU CynpyroB ot 1978 roga’. B Hacrosmiee BpEMS 3TO €IMHCTBEHHBIN
JIOKYMEHT, JeHCTByOIMi B EBpone, B KOTOpOM cojiepKatrcsl YHU(PUIIUPOBAHHBIC
KOJUIM3MOHHBIE HOPMBI, PpacCpOCTpPaHAIONINE JACHCTBHE HAa WMYIIECTBEHHbIC
ACIIEKTBI OTHOILICHHIT MKy Cympyramu’. B pamkax KoHBeHIHH YHU(DHIHPOBAHBI
KOJUIM3MOHHBIE HOPMBI, PETJIAMEHTUPYIOIIUE HMYIIECTBEHHbIE TIOCJIE/ICTBUS
Opaka, KpoMe QJIMMEHTHBIX 0053aTeJIbCTB M HACJECACTBEHHBIX OTHOIICHUH.
OCHOBHBIM TPUHIUIIOM OIPEIEIECHNUS NPUMEHUMOTO K OTHOLIECHUSM MEXIY
CynpyraMu SIBJISIETCS aBTOHOMHUSI UX BOJIM. BO3MOXHOCTh BbIOOpa MPUMEHHMOTO
npaBa orpanudeHa B KoHBeHIMM ykazaHueM Ha: JMOO HalMOHAJIBLHOE
3aKOHOAATEIbCTBO  TOCYJAapCTBa, B  KOTOPOM  HAXOOUTCA  OCHOBHOE
MECTOXKUTEJIbCTBO OJHOTO M3 CYNPYyroB B MOMEHT BbIOOpa MPUMEHUMOTO K
o0IeMy HMMYIIECTBY IpaBa, JMOO BHYTPEHHEE 3aKOHOATENbCTBA TOCYJApCTBA,
IpXIaHUHOM KOTOPOTO MpH BBIOOpPE MPUMEHUMOTO TMpaBa SBJISIETCS OJUH W3
CYNpyroB, Ju0OO MpaBO TrOCYIapCTBa-HOBOTO MECTa MKUTEIbCTBA OJHOTO W3
CYNpyroB, NpHOOpPETaeMOro IOCjie  perucrpanuu  Opaka.  YKa3aHHbIE
KOJUIM3UOHHBIC TPUBI3KK IIO3BOJISIOT CyNpyraM IOJYUHUTh HMYIIECTBEHHbIE
OTHOILIEHHS] TIPAaBOBOM CHUCTEME TOCYyAapCTBa, B KOTOPOM HAXOMSTCS OCHOBHBIE
ceMeifHbIe HHTepechl . OIpenensisi, TAKUM 00pa3oM, IPHUMEHHMOE TIPaBo, CYIPYTH

MOT'YT IIPUMCHUTD HpaBOBOﬁ PCKHUM KaK K IABHXXHMMOMY, TdK U K HCABHKHNMOMY

® ['aarckast KOHBEHIHUS O Tpagse, MoJIekKAIIEeM IPUMEHEHHIO K PeKUMY COOCTBEHHOCTH CYIpyroB, oT 14 mapra 1978
T.
" Cm.: [TpoGnemsb! yHUHKAIIMHE MEXAYHAPOAHOTO YaCTHOTO npasa: MoHorpadus (ots. pea. A.JI. Makosckuid, 1.0.
XnecroBa). "MHCTUTYT 3aKOHOJATENBCTBA M CPAaBHHUTEIBHOTO INpaBoBeneHus npu [IpaButenscree PD", 2013 //
Cucrema TAPAHT: http://base.garant.ru.

8 Cm. noapoGuee: Menmsenes U.T. KoMMeHTapuii K KOHBEHIUSAM B 0O/IACTH HMYIIECTBEHHBIX OTHOIICHHIA CYIPYToB
u Hacnegosanus. M.: Boarepe Kiysep, 2007; CIIC "T'apant”.
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MMYULIECTBY, & MOTYT yKa3aTb B OTHOUIEHWH YaCTH HEJBHKMMOIO MMYLIECTBA Ha
IIPaBO TOCYAAapCTBa — MECTOHAXOXKJICHHS HEABMKMMOCTA. TakoW MOAXOX
UCKIIIOYaeT BO3MOXKHBIE  CIIO)KHOCTH, BO3HHMKAIOIIME TMpU  HACIEIOBaHUU
HEJIBDKMMOTO MMyIIecTBa. KOHBEHIHsS [OMYyCKAeT BO3MOXKHOCTh HW3MEHUTH
IIPaBOBOM PEKUM MMYILIECTBA B MEpUOJ Opaka, 4To JAET BOZMOXHOCTh afanTaluu
MMYLIECTBEHHBIX OTHOLIEHUWHA K TIpaBy HOBOTO TOCYJIapcTBa MpPH CMEHE
MecToxuTenberBa’. 1IpaBia, W3MEHsI [PABOBOH PEXHMM  HMYIIECTBEHHBIX
OTHOILICHUN TMpU Haau4ue OpayHOTO JOrOBOpa, BHIOOP OTPAaHUYEH BHYTPEHHHUM
MIPaBOM T'OCYJapCTBa, IPaKJaHCTBO KOTOPOTrO UMEET OJIMH U3 CyNPYroB B MOMEHT
BbIOOpa IMpaBa, JUMOO MPaBOM TOCyJapcTBa, B KOTOPOM OH HMMEET OCHOBHOE
MeCTOXKUTENbCTBA. Takke KOHBEHIMS, B OTHOUIEHMH W3MEHEHHUS pPEXUMa
UMYIIIECTBA, HE UMEEeT OOpPATHOM CHUJIbI, U3MEHEHHBIN MPAaBOBOM PEXUM JIEHCTBYET
TOJIBKO B OTHOIICHUU OYyAYIIMX OTHOIIEHUH U HE JEHUCTBYET B OTHOIICHUU
MPUHAJJICKAIIETO CYIIPyraM JI0 U3MEHEHHUS UMYIIIECTBA.

OcHoBomnoNararomye Hayajaa pOCCUUCKON MPaBOBOM CUCTEMBI YCTaHOBIICHBI
B Kouctutymuu P®, B cr. 72 KOTOpOM 3aKpEIUIEHO, YTO CEMEUHOE
3aKOHOJATEIHLCTBO HAXOJUTCS B COBMECTHOM BeleHun P® u e€ cydwekTon. Ilo
BepHOMY 3ameyaHnio C.A. 3akupoBOMl «3TO, C OJHOM CTOPOHBI, IO3BOJISET
o0ecreyuTh €IMHO00pa3ue CEMEMHOro 3aKOHOMATENhCTBA, & C JIPYrodl CTOPOHHI,
MO3BOJISIET YUYUTHIBATh MECTHBIE OObIYad U OCOOEHHOCTH, KOTOPBIE CYIIECTBYIOT B
PA3ITHYHBIX PETHOHAX» .

B Hacrosimee BpeMms, pEryJUpOBaHUE CEMEUHBIX IPABOOTHOLICHUUN
ocymiecTBisieTcs: CeMEHHBIM KOJIEKCOM poht (manee — CK P®), xotopsrit
comepkuT pasaen 3, mmeHyembld «lIpaBa m oGsi3anHOCTH CcympyroB». Pazmen

COAEP>KUT OCHOBOIOJIArarOIi MPUHIUI PABEHCTBA CYIIPYIOB B CEMbE, MPABO Ha

EpmeuieBa  HIO. Craryc ¢usmueckux JMI Kak CyOBEKTOB MEXIYHAPOJHOrO —CeMeifHoro mpasa //
3akoHoaTenbeTBO M 3koHOMHEKa. 2010. Ne 4. C. 60.

10 3akuposa C.A. OcoOeHHOCTH ITPaBOBOTO PEryJIMPOBaHMs OpaduHOro npaBooTHomeHus // Biaacts 3akona. 2015. Ne
4. C. 129.

1 nCemeiinblit kogmeke Poccuiickoit dexepamun” ot 29.12.1995 Ne 223-®3 (pex. ot 30.12.2015) // "Cobpanue
3akoHojarenscTBa PO", 01.01.1996, Ne 1, cT. 16.
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BBIOOp (pamumiinM, yCTaHaBIIMBAE€T 3aKOHHBIA M JOTOBOPHBINM PEXUM HMYIIECTBA
CYIIPYTOB U UX OTBETCTBEHHOCTH 110 0053aTEIbCTBAM.

Eme ogHuM HEMalOBa)XHBIM MCTOYHUKOM SIBIISIETCS ['pakTaHCKUN KOJIEKC
PP* (mamee — 'K P®), Tak kak B HEM 3aKpEIULIIOTCS TaKHE€ KaTerOpuu Kak
IPaBOCHOCOOHOCTh W JEECHOCOOHOCTb, HCKOBas JaBHOCTh. [ 'paxkaaHckoe
3aKOHOAATENBCTBO MCIOJIB3YETCS I ONPENEIICHHS TPABUII TPUMEHEHUST HCKOBOM
JABHOCTU K OpayHO-CEMENHBIM MPaBOOTHOLIEHUSAM, PACTOPKEHUIO U M3MEHEHUIO
OpadyHOro JOTOBOpa M TMPU3HAHUIO €r0 HEACUCTBUTEIbHBIM. BO03MOXHOCTH
IIPUMEHEHUSI K CEMEWHBIM MPAaBOOTHOLICHUSAM TPAXKIAHCKOTO 3aKOHOJATEJIbCTBA
3akpermieHa B cT. 4 CK PO,

bosbmioe 3HaueHuWe B PEryJMPOBAHUM HWMYLIECTBEHHBIX OTHOLLICHUU
CYNIPyrOB WIpaeT HWHIWBUIYAIbHOE IMPABOBOE pEryJUpPOBaHUE, MMOIPOOHOE
HcclieloBaHue Kotoporo mposena H.B. EanOBal4. VYkazanHwiii aBTOp oOparaer
BHUMAaHUE HA TO, YTO CEMEWHBIE NPABOOTHOLICHUS HE BCErga yaaercs
YPETYAUPOBATh C MOMONIBIO INPABOBBIX HOPM, MOCKOJIBKY B3aUMOOTHOIIECHHUS B
CEMbE HE BCETra CTPOATCS HA OCHOBE TUITMYHBIX MOJIEIIEH.

B ropuauuecko Hayke OTCYTCTBYET €IMHOE MHEHHME II0 IIOBOIY
ONPENEIICHNs] MHAWBUAYAIBHOIO NpaBoBoro perynupoBaHus. [lo muennto C.I.
KpacHOsApy’CKOTro, MHAMBUAYAJIBHOE IIPABOBOE PETYJIMPOBAHUE MPEACTABISIET
cO0ON «OCYIIECTBISIEMBbI HAa CTaJUU peaTU3alUU IOPUIUYECKUX HOPM BUJ
pPaBOMEPHOM  JEATEIbHOCTH  CYOBEKTOB  MpaBa,  HANpaBJICHHbIA  Ha
YIOPSAI0YMBAHUE CAMHUYHBIX OOIIECTBEHHBIX OTHOIICHUN ITyTEM HCIOJIH30BAHUS
WM IPUMEHEHUSI 0COOBIX IOPUINYECKUX CPEJCTB BO3ICHCTBUS Ha MOBEAECHUYECKUE
aKTBbl UX IEPCOHAJIBHBIX yqaCTHHK0B>>15. B cootBercTBuM ¢ TOUuKO# 3peHust M.A.

MuHHUKEC, OHO TMPECTaBIsAET COO0M «IPaBOBOE BO3JECHCTBUE HAa OOIIECTBEHHBIE

12 npaxmanckuii kogeke Poceniickoii ®enepamun (dacts mepsasi)” ot 30.11.1994 Ne 51-3 (pex. ot 03.07.2016) //
"Cobpanune 3akoHoaarenbcTBa PO", 05.12.1994, Ne 32, ct. 3301.

3 Jleckora 0. Hexoropslie npo6iemsl npumenenuss HopM CemeitHoro kozaekca PP mpu peanmsanuu npasa Ha
MarepuHckui kanutan // Bectauk TBepckoro rocynapcrsenHoro yausepeurera. Cepus: Ipaso. 2014. Ne 2. C. 191.
! Barpoa H.B. MuauBHIyaIbHOE IPABOBOE PEryIHPOBAHHE HMYIIECTBEHHBIX OTHOMIEHHIT cynpyros // Hotapuyc.
2014. Ne 3. C. 24.

lSKpaCHOHp}I)KCKI/Iﬁ C.I. MWuamBunyanbHoe mpaBoBoe peryinupoBanue (OOwmereopernueckuii acrekr) //
T'ocynapcTBo u mpaso. 1993. Ne 7. C. 134.
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OTHOULICHUS, CBSA3aHHOE C YCTAHOBJICHHEM, W3MEHEHUEM WIH IPEKpalICHUEM
IOPUIMYECKUX TPaB U 00513aHHOCTEN WX YYACTHUKOB B MHAMBHUAYAIBHOM MOPSIIKE,
HaIllpaBJICHHOE Ha YPEryJMpOBAaHUE KOHKPETHBIX CUTyallud, TpeOyOmuxX
IOPUIMYECKOTO  pa3pelleHus, M  OCYLIECTBISEMOE IIyTEM  COBEpLICHUS
OJTHOCTOPOHHHUX IPABOMEPHBIX IOPUINYECKH 3HAYMMBIX JIEUCTBUN, 3AKIIOYCHUS
JIOTOBOPOB U COTJIALLIEHUH, 1100 BJIACTHOW MPABOIPUMEHUTEIBHON AESITENbHOCTH
YIOJITHOMOYEHHBIX CYyOBEKTOB, pe3yabTaToOM KOTOPOTO SIBIISIFOTCS
MH/IMBHIyaTbHBIC MPABOBBIC AKTB . PSI aBTOPOB CUMTAIOT HEOGOCHOBAHHBIM
paccMaTpuBaTh HHIMBUIYAIIBHOE IPABOBOE PETYJIINPOBAHUE B KAYECTBE IIPABOBOTO
peryiupoBanus’ . B OpHAMYECKOH IHTEpaType WHIMBHAYalbHOE MPABOBOC
pEeryaupoBaHue MOAPA3JEISIIOT HA TPU BUAA: aBTOHOMHOE, KOOPAMHALMOHHOE U
Cy6OpAHHALIMOHHOE .

H.B. barpoBa cpeacTBOM  BBIpAKEHHUS  ABTOHOMHOIO  IPABOBOTO
pEryJIMpOBaHUs Ha3bIBACT COBEPILICHUE CYNPyraMud OJHOCTOPOHHUX CHEJIOK, K
KOTOPBIM OHA OTHOCHT, IPEXKIE BCEro, Aady «HOTApUAJIbHO YAOCTOBEPEHHOTO
corjacusi OAHUM CYIpYroM Ha COBEpIIEHHE APYTHMM CYHpPYrOM CAEJIKH C OOIIHUM
HEJBWKUMBIM HMMYLIECTBOM, a TAaKXe€ CHEIKH, MOJJIEKAIENd TOoCyIapCTBEHHON
PETHCTPALMM  WIH  HOTAPHAIBHOrO  YAOCTOBEPEHHS» .  ABTOHOMHOCTB
peryJivpoBaHUsl TpPOSIBISIETCS B TOM, YTO COIJIACHE MPEACTaBIsieT CcoOoM
BOJIEU3BSBIIEHUE OJTHOTO CYIpyra, CBOOOJAHOE OT BOJIM MHBIX JIMII, B TOM YHCIIE, U
apyroro cynpyra. IlpuHyauTe cynpyra BBIpa3WTh COIJIaCME€ Ha COBEpLICHUE
CHCJIKU PYTUM CYIIPYTOM HEBO3MOKHO.

Cy0OopauHanmoHHOE WHJVMBUAYaJIbHOE IPAaBOBOE  PETYJIUPOBAHUE
OCYLIECTBISETCA 4Yalle BCEro NPH HATHYAM CIOPA MEXKLY CyNmpyramu’ .

PGBYHBTaTOM paspfuicHus Ciiopa ABJEICTCA BBIHCCCHHC IIPABOIIPHMMCHHUTCIBHOI'O

*Munnnkec M.A. MnanBHIyaTsHOe NPaBOBOE peryiupoBanme: TeopeTHKo-NpaBoBoil anamu3: aBToped. auc. ... a-
pa topun. Hayk: 12.00.01. ExatepunOypr, 2009. C. 9. 54c.

Y Epmos B.B. [IpaBoBOe 1 MHIMBHIYaIbHOE PEryTHPOBAHIE OBIIECTBEHHBIX OTHOUICHHH KK HAPHBIE KATErOPHH //
Poccuiickuii cyaps. 2013. Ne 2. C. 15.

Y amanuaa T.B. MHauBuIyansHOe peryIMpoBaHie B IPaBoBoii chepe // CoBETCKOE roCyapcTBO U mpaso. 1992.
Ne 1. C. 125.

9 Barposa H.B. Vkas. cou. C. 24.

“Tam xe. C. 25.

BepHyTbCA B kKaTanor roToBbIX AUMSIOMOB U MarMcTepckux ancceprawmm
http://y4ebHnkn.mHdpopm2000.pd/diplom.shtml



16

aKkTa. AHanM3 JIEHCTBYIOIIErO 3aKOHOJATEIbCTBA IO3BOJISIET OTHOCHTH K TaKHM
aKTaM PELICHUS CyA0B.

Taxum 0Opa3oM, MOXKHO CJlIeNaTh CIEAYIOIINE BEIBOIbI.

Bo-niepBbIX, IIpaBOBOE PETyJINPOBAHUE UMYIIECTBEHHBIX OTHOLUIEHUN MEXIY
CylnpyraMy OCYIIECTBIISIETCS B PaAMKaxX TPEXYPOBHEBOM CHCTEMBI ITPABOBBIX AKTOB.
B 3Ty cucreMy BXOZAT HOPMBI MEXKIYHAPOAHBIX JIOTOBOPOB W HOPMBI
MEKTyHApPOIHBIX KOHBEHIIMM, HOPMBI HAITMOHAIBHOTO 3aKOHOIATENIbCTBA, MPEKIE
Bcero CK PO u ['K P®, a Takke axThl HHIAMBUAYAIBHOTO NPABOBOTO
peryJIMpoBaHus, B pPAaMKaX KOTOPOIO MOKHO BBIIEIUT aKThl aBTOHOMHOIO,
JIOTOBOPHOI'O 151 CyOOpIMHALIMOHHOTO VHJABUAYAJIBHOTO IIPAaBOBOTO
peryJIMpOBaHus.

Bo-BTOpBIX, LIEIBI0 HHAUBUAYAIBHOTO IIPABOBOIO PETYIMPOBAHUS ABIISETCS
y4eT M O0ECIeUeHUE HHTEPECOB KOHKPETHOIO CYIpyra, OHO CIOCOOCTBYET
YKPEIUICHUIO CYNPYKECKUX OTHOLIEHWH, HO TpeOyeT COBEpPUICHCTBOBAHUSA U

BBIpa6OTKI/I HOBLBIX MCXaHHU3MOB, YUUTBIBAIOIINX B3aMMOOTHOIICHHUS B CEMbBC.

1.2 3aKOHHBII ¥ TIOTOBOPHBIN PEKUM UMYIIECTBEHHBIX OTHOIICHUHN

CyNpyTOB

OcHOBHasi 4YacTb UMYILIECTBEHHBIX OTHOIICHHH MEXAYy Cylpyramu
chopMUpOBaHa OTHOIIECHUSAMH CEMEMHOM COOCTBEHHOCTHU, BKJIIOUAIOIIUMU B CeOs
OOIIYI0 COOCTBEHHOCTh CYIPYTOB, JIMYHYIO COOCTBEHHOCTh Ka)KJIOTO CYIpyra M
COOCTBEHHOCTh HHBIX YJIEHOB ceMbu (poauTenei u jnerei).B ropuaumueckoit
auTepaType OOJbIIOe BHUMAaHHE OTBOAMTCA COOCTBEHHOCTH CYNPYTOB, KOTOpas
MOXET OBbITh MpeiacTaBlieHa JAByMs Bujgamu. IlepBelii BuA OCHOBaH Ha
pasrpaHU4YeHUH U BbIACIICHUU J0Jied B 001Ieil COOCTBEHHOCTH, YTO MPEANoaraet
Co37aHue pekuMa OOIIel J0JeBON COOCTBEHHOCTH. BTOpoil BHI OCHOBaH Ha
nocryjate oOmeld COOCTBEHHOCTH ©O€3 BbIJIEICHUS J0Jied — COBMECTHOM

COOCTBEHHOCTH, B paMKax KOTOPOW BBIIEISIOT COBMECTHYIO COOCTBEHHOCTh
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CYIIPYTOB M HMYILECTBO KPECTHSIHCKOrO X03sicTBa™,

NmytiecTBEHHBIE OTHOIICHUS! CYIIPYTOB JIEKAT B MJIOCKOCTH PETYJIMPOBAHUS
KAaK IPaKIAHCKOI0, TaK U CEMENHOTrOo Ipasa. bonsmoe kosmuectBo HOpM ['K PO,
PEryJIMPYIOIINX HMYIIECTBEHHbIC OTHOILIEHUS CYNPYrOB, MMEKT OTCHUIOYHBIM
xapakrep. Tak, B coorBercTBUU ¢ 4. 4 cT. 256 'K P®, npaBuiia omnpeneneHus
JI0JIel CynpyroB B 0OIIEM UMYIIECTBE MIPU €T0 pasjielie U MOPsIOK TaKoro pasjena
YCTaHABJIMBAIOTCSI CEMEUHBIM 3aKOHOIaTETLCTBOM.

JleranbHOE OMpeIelieHHEe COBMECTHOM COOCTBEHHOCTH 3aKPEIJICHO B CT. 244
'K P®, nox xoTopoil MOHUMAETCS] UMYIIECTBO, HaXOMsIIeecs] B COOCTBEHHOCTH
JIBYX WJIM HECKOJBKHX JIUL, IPUHAJIEKUT UM Ha MpaBe 00IIel COOCTBEHHOCTH 0€3
ONpENIENICHUs] [I0JI€H, PaCIOPSKEHUE KOTOPhIM BO3MOXKHO C COIJIacUsl BCEX
cocOOCTBEHHUKOB. (CeMelHOe 3aKOHOJATENbCTBO IMPU3HAET CEMEHHYI0 OOIIyIo
COOCTBEHHOCTh TOJIbKO 32 HMMYIIECTBOM, HAXUTHIM B MEPUOJ] TPAXKIAHCKOTO
(3aperucTpupoBaHHOr0) OpaKa, OTCYTCTBUE PETUCTPAIMU KOTOPOTO HE MO3BOJISIET
MpU3HATh JIMI] CYNpyramMu, T€M CaMbiM OTCYTCTBYIOT M OCHOBAHHUS MPU3HATH
OOIIlyI0 COBMECTHYIO COOCTBEHHOCTh, @ MOHO TOBOPUTH JHIIL O JIOJEBOMN
COOCTBEHHOCTH [IBYX JIMIl, BEAYIIMX COBMECTHOE XO3SUCTBO, KOTOpas
peryiaupyeTcss TpPaxJAaHCKUM 3aKOHOJATeNbCTBOM. W3 3TOro mnpasBuia ecTh
UCKIItoueHus. Hampumep, eciu olMH U3 CYNPYroB HE 3HAI O HEJAEECIOCOOHOCTU
JIPYroro Ccyrnpyra BCIEICTBUE ICUXMYECKOTO PACCTPOICTBA, TO B CyAeOHOM
NOpSJIKE 32 JTOOPOCOBECTHBIM CYIPYIOM IIPH pa3lielie COBMECTHO HAXHUTOTO
UMYIIIECTBA MOTYT OBITh TMPHU3HAHBI MpaBa 3aKOHHOTO cympyra. Hampumep, B
OJTHOM JieJie CyJ, OILIEHMB B COBOKYIIHOCTH NIPEACTABIICHHbIE M0 Jely
JI0Ka3aTeNIbCTBa, HCXOAMI U3 TOTO, uTo b. He 3Hana o Hannuuu Opaka mexay K.M.
u K.H., B cBs3u ¢ yem, B cootBeTcTBUU C 1I. 4 cT. 30 CK P® pemenuem cyna Onuia
MpU3HAaHA  JOOPOCOBECTHBIM  Cympyrom’>..  XOTS B  HACICACTBCHHBIX
MPABOOTHOIICHUSX TPHU3HAHWE Opaka HEIECHCTBUTEIHHBIM BJICUET HCKIIOYCHUE

10OpPOCOBECTHOIO CYNpyra U3 4YMCia HACIEAHUKOB MEPBOW OYEpeaH MO 3aKOHY

2! Camconosa U.B. Pasnen uMymiecTsa cynpyros: npakrudeckoe nocodue // CIIC KoncynbranT [limoc. 2010.
ZZOHpeILeJ'IGHI/Ie MOCKOBCKOTO TOPOJACKOTo cyaa oT 25.12.2015 Ne 4r-12646/2015. JIokyMeHT He OmyOJIMKOBaH //
CIIC «KoncynpranT ITmtocy.
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JaXKe B Cllydae BCTYIUICHUS B 3aKOHHYIO CHIJIy COOTBETCTBYIOIIETO PEUICHUS CyJia
TOCIIe OTKPBITHS HACIECTBA

Eme oaHO  HMCKIIOYEHHME  MOKHO  HAWTM OpH  BO3HUKHOBEHHH
MpYUBATU3ALMOHHBIX OTHOLIeHUWH. B coorBerctBunM co cT. 2 3akoHa P®d "O
IpUBaTH3AIMK KWIHITHOTO (GoHaa B Poccuiickoi d)ez[epaupln"24 rpaxnane PO,
UMEIOIINE MPABO TMOJIb30BAHUS KHIJIBIMU MOMEHICHUSIMUA TOCYJAPCTBEHHOTO WIIU
MYHUIIUIIAJIBHOTO KAJTUIIHOTO (DOHAA Ha YCIOBHIX COLMAIBHOIO HaliMa, BIIpaBe
npuoOpecTH UX B OOIIYyI0 COOCTBEHHOCTH JIMOO B COOCTBEHHOCTh OJHOTO JIMIIA, B
TOM 4YHCJIE HECOBEpPIUEHHOJIETHEr0. TO €ecThb B pe3ysbTare NpHUBaTU3ALNH,
MMYILIECTBO MepeaaeTcs B OOUIYIO T0JIEBYI0 COOCTBEHHOCTh CEMbH HAHMMATEIIS.

VIMy111eCTBEHHBIE OTHOLIEHUS MEXKIY CYNPYTaMH MOTYT PETYJIHPOBATHCA
3aKOHOM (3aKOHHBIM PEXHM) WM JIOTOBOPOM (JIOTOBOpHBIA pexuMm). B cuy
3aKOHA, BJIaJCHHUE, MOJIb30BAHUE U PACHIOPSKEHUE OOIIMM UMYIIECTBOM CYIPYIOB
OCYLIECTBJISIETCSI Ha PaBHOIPABHOM OCHOBE. 3aKOHHBIM PpEXKUM  HMMeEET
aIbTEPHATUBY B BUJIE JOTOBOPHOI'O PEXHMMA U MO3BOJISET JIMIAM, BCTYAIOIIUM B
Opak, caMHM OIpPEACIUTh CBOM HMYIIECTBEHHBIE OTHOIICHHUS MOCPEACTBOM
3aKJIIoueHusi OpayHoro jgoroBopa. [lpyrumu ciioBamMH, HMMYILIECTBEHHBIE
MIPaBOOTHOIIEHUS] CYNPYIOB pETryJHpPYIOTCS HE TOJBKO MpaBoOM, HO U IO
COIJIAIICHUIO CYNPYTOB, TaK KakK BOIPOCHl YpPETyJIHPOBAaHUS COBMECTHOM
COOCTBEHHOCTU CYNPYTH MOTYT PEIIMTh U MyTEM 3aKIIOUEHHS JI0rOBOpa MEXIY
co00il.

[Tpenmerom perynupoBanus riaB 7, 8, 9 CK PO aBisitoTcsl UMYyIIECTBEHHbBIE
OTHOUIEHUS! CYNpPYTOB, KOTOPbIE B CUIY ACHEKHOTO XapakTepa, peryjJupyroTcs
uMIepaTuBHbBIMU HOpMaMmu. Kak yxke ObU1o OTMEUYEHO, B COOTBETCTBHUU C M. 1 CT.
33 CK P®, 3aKkoHHBIM PEXHMOM HMYIIECTBA CYIPYrOB SIBIICTCS PEXUM HX
COBMECTHOM coOcTBeHHOCTH. [locnenHssi, B CBOIO oOuyepe/b, PEryjlupyercs Kak

CEMENHBIM, TaK U TpaXAaHCKKUM 3akoHojatenbcTBoM. CornacHo cT. 244 T'K PO,

BllocranoBeHne [Inenyma BepxoBHoro Cyma P® ot 29.05.2012 Ne 9 "O cyneOHOM mHpakTHKE IO JejiaM O
HacnemoBanun" // "Poccuiickas razetra", Ne 127, 06.06.2012.

#3akon PO or 04.07.1991 Ne 1541-1 (pen. ot 16.10.2012) "O npuBaTH3anuu xuiuimHOro Gouma B Poccuiickoit
Oeneparun” // "brojuteTens HopMaTUBHBIX akToB", No 1, 1992.
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UMYIIECTBO, HaXOJsleecss B COOCTBEHHOCTH [IBYX WJIM HECKOJIBKUX JIHII,
MPUHAIICKUT UM Ha TIpaBe oOmmeld COOCTBEHHOCTH, a WMYIIECTBO CYIpPYTOB
BCEI/la COCTaBISET OOIIYyI0 COOCTBEHHOCTh, €CIM OHO HAaXXHUTO COBMECTHO,
CJIeI0BaTEIbHO, Ha UMYIIIECTBEHHbBIC MPaBOOTHOIICHUS CYIIpyTOB
pacupoCTPaHSIOTCST HOPMBI TPAKIAHCKOIO 3aKOHOJATENBCTBA, PETYJIUPYIOLINE
00111y¥0 COOCTBEHHOCT.

Poccuiickoe 3aKOHOJATENBCTBO MMOJ OONIMM HMMYIIECTBOM CYNpPYIOB
MOHMMAET WMYIIECTBO, HAXWUTOE UMM B TMepuoj], Opaka, HCTOYHHUKAMU
dbopMHUpOBaHUS KOTOPOTO SBJISIFOTCS JOXOJbl OJIHOTO U3 CYIPYTOB, JIaXKe €CIH
BTOPOIl Cympyr He MMeeT COOCTBEHHBIX JOXOAO0B, U OOIIHUE AOXOAbI CYIpPYTrOB.
HecMoTpst Ha 00JbIIOE KOJIMYECTBO HOPM, PETYIUPYIOIIMX pacCMaTpUBaeMbIe
OTHOILICHUS], OCTAETCSl HEPELICHHBIM psJl BonpocoB. Hampumep, ecinum UMyHecTBo
MOJIY4EHO OAHUM CYNPYrOM Ha BO3ME3/IHOM OCHOBE, TO OHO CTAaHOBHUTCS OOIIUM.
Octaetcst 6€3 oTBeTa BOMPOC, a KaKOBa Cy/ab0a UMYIIECTBA, MOJYUYEHHOTO OJHHUM
U3 CYNpYyroB Ha 0€3BO3ME3/IHOM OCHOBE (32 HUCKIIOYEHUEM IOJIYYEHHOTO II0
HACJIEJICTBY M B KauecTBe Japa)? Hanmpumep, cropsl BbI3bIBAET MPUHAICIKHOCTD
3eMEIBHOTIO Y4YacTKa, MOJYYEHHOTO B aJIMUHUCTPATUBHO-IIPABOBOM IMOPSIKE Ha
npaBe COOCTBEHHOCTH OJHHUM W3 CYNPYTOB, YTO HAXOIUT OTPAKEHHUE B CYIeOHOM
MPAKTUKE, MOCKOJIbKY pEIIEHHE CyJa IO CIopamM O 3eMJIe SBISIETCS OOHOU W3
rapaHTHi peanyu3aluy NpaBa YaCTHOH COOCTBEHHOCTH HA 3eMimio> . Tak B OXHOM
Jiene Cyl ykaszaj, 4TO «B CJy4ae, KOrja 3eMeJIbHbI y4acTOK ObLI MpEeAoCTaBlICH
OJIHOMY U3 CYNPYyroB B TMepuoj Opaka B COOCTBEHHOCTh HE HAa OCHOBAHHUH
IPaXIaHCKO-TIPAaBOBOI0 JOTroBOpa (0€3BO3ME3THOM CHIEJIKH), & HA OCHOBAHUU aKTa
roCcyJJapCTBEHHOTO WJIM MyHULIMIAIBHOTO OpraHa, KOTopbli corsiacHo ct. 8 'K PO
SBJIIETCSI OCHOBAaHMEM BO3HUKHOBEHHS TIpaB M OOSI3aHHOCTEH, TO TaKou
3eMEJIbHBIA  y4acTOK  HEO0OXOJWMO  TpU3HABaTh  OOUIMM  COBMECTHBIM

26
HMYIICCTBOM)» .

% Tlosmusxosa E.A. Bompocs! cye6HON IPAaKTHKH pa3aena 3eMeIbHOT0 YJacTKa B COCTABE COBMECTHO HAXKHTOTO
umyniectsa // Poccuiickas rocturus. 2015. Ne 5. C. 64.

%6 AnemmsiuoHHOe onpeseneHne MocKOBCKOro ropojckoro cyaa mo aery Ne 11-31073 ot 19 nexabps 2012 r. /
CIIC «KoncynbranT ITmtocy.
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NHCTUTYT 3aKOHHOTO peXHMMa HUMYLIECTBA CYNPYrOB CYILIECTBOBAl HE
Bcerpa. /o 19 Beka ero mpocro He CylIEeCTBOBAJO, IMOCKOJIBKY BCE MMYIIECTBO
CYIIPYT'OB MPU3HABAIIOCH PA3/ICIbHBIM H MOCIE 3aKII0UeHUS Opaka Kax/Iblil Cynpyr
YIOPABIJISUT U PACIOPSIKAICS TOJIBKO CBOMM MMYILECTBOM, MPUOOpETEHHOE B Opake
UMYILECTBO MPHUHAJIEKAIO TOMY CYNPYry, Ha JEHbIM KOTOPOIO OHO
npuodbperanioch. [locne ®eppanbckoit peBoronu 1917 roma B mpaBOBOM
pPEryJIMpPOBAHUM PACCMATPUBAEMOrO0 MHCTHTYTAa HUYEro HE M3MEHUIoch, Koaekc
3aKOHOB 00 aKTax IpakIaHCKOTO COCTOSIHUS, OpayHOM, CEMEMHOM U OIEKYHCKOM
npaBe 1918 roma coxepsxkan ct. 105, B KOTOpOil OBUIO 3aKpEIUIEHO, YTO «Opak He
co3/laeT OOUIHOCTH uMmyllecTBa cynpyrop».MI Tombko B 1926 romy ObLIO
JeTajJn30BaHO MOHATHE PEKUMa COBMECTHOM coOcTBeHHOCTH, B Kozekce 3aKk0OHOB
PCOCP o 6pake cembe u oneke 1926 rona nosisusiack cT. 10, copepxariasi HOpMy
O TOM, YTO «HMMYIIECTBO, NMPUHAIJICKABILIEE CYNpyraMm 10 BCTYIUICHHS B Opak,
OCTAaeTCsl pa3JClibHbIM HMX HUMYIIECTBOM. MMylllecTBO, Ha)XUTOE CyNpyramMu B
TeyeHue Opaka, cyuTaercs OOIMM  HMMYIIECTBOM  CylpyroB. Pa3smep
NpUHAAIEKAIIEH KaXA0MYy CYNPYTy JA0JU B CIy4yae Copa ONpeessieTcs: CyI0M».

B nHacrosmee Bpemsi, cormacHo cT. 34 CK P®, k o0meMy HMyIIECTBY
CYNPYTrOB OTHOCSITCSL JTOXOZbI KaXJA0r0 U3 CYNPYroB OT TPYAOBOU AESITEIBHOCTH,
NPEANPUHUMATEIIBCKON  JESATEIbHOCTA W PE3YJbTAaTOB  MHTEIJIEKTYaJbHOU
JIEATEIIbHOCTH, TMOJY4YCHHbIE UMHU TEHCUHM, MOCOOUs, a Tak)Ke WHbBIC JICHEKHbIC
BBIIUIATHl, HE HWMEIOIIHWE CHEUUAIbHOrO LEJIEBOr0 Ha3HayeHus (CyMMBbI
MaTepUaTbHONU TTOMOIIY, CYMMBI, BBITIJIAYEHHBIC B BO3MEIICHUE yIIepOa B CBSI3H C
yTpaTol TPYAOCIOCOOHOCTH BCJEICTBHE YyBEYbSl JIMOO HHOIO TMOBPEKICHUS
300poBbs, W Jpyrue). OOUMM HUMYIIECTBOM CYIPYIOB SIBISIOTCA TaKke
MPUOOPETEHHBIC 32 CUET OOIIMX JOXOJI0OB CYNPYTOB JIBIJKUMBIC U HEIBUKUMBIC
BEIIIU, 1ICHHBIC Oymaru, mau, BKJIaJbl, IOJIM B KaluTaje, BHECEHHbIE B KPEIUTHbIC
YUpEeXKIACHUS WM B UHBIE KOMMEPUYECKHE OpTraHU3aIHH, U JTI000€ IPYyroe HaXKUTOe
CylpyramMi B TE€pHOJ Opaka MMYILIECTBO HE3aBUCHUMO OT TOTO, HA MMs KOTO W3
CYNpPYroB OHO MPUOOPETeHO MO0 Ha UMsI KOTO WJIM KEM W3 CYNpPYroB BHECEHBI

NeHexHbIe cpeacTBa. [IpaBo Ha o0Iee UMYIIECTBO CYNIPYTOB MPUHAJICKUT TAKKE
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CYIIPYTY, KOTOPBIA B Tiepuoj Opaka OCYIIECTBIISI BEICHUE JOMAIITHETO XO35HCTBa,
yXOA 3a JCTbMH WU 10 JPYTUM YBaXKUTEIBHBIM TPUYHMHAM HE WMEI
CaMOCTOSITENIFHOTO J0Xxo0na. J[pyrumMu ciioBamMH, MOHSITHE COBMECTHO Ha)KUTOTO
UMYIIECTBA OOBEAMHACT UMYIIECTBO, BKIIOUas TMpaBa TpeOOBaHUA U
00s3aTeIbCTBA MMYIIECTBEHHOTO  XapakTepa, BO3HUKIIME B  pe3ysbTare
nosib3oBaHusi oouwmM umyiectsoM. CK P® 3akperuisier paBHbIE BO3MOKHOCTH
CYIIPYTOB B peajHu3alliil CBOUX TMpaB, BIaJCHUE, MOJIH30BAHUE U PACHOPSIKEHHUE
OOIlIMM HMMYIIIECTBOM OHHU OCYILIECTBIISIIOT MO 00memMy coriacuto. PaccMoTpum
noJpoOHEe MEepeuYeHb HMYILECTBA, BKJIIOUEHHOTO B OOIIYI0 COBMECTHYIO
coOcTBeHHOCTH cynpyroB cT. 34 CK PO.

BO-TIEPBBIX, OXOAbI OT TPYHOBOH IESTCIBHOCTH?, MOMEHT OTHECCHHC
KOTOPBIX K 00IIEMYy UMYIIECTBY CYIPYroB JO CHX IOp HE HAllleNl 3aKPETUICHHUE B
3aKOHO/IATEIbCTBE, YTO BBI3BIBAET MHOTOYHCIECHHBIE CIOpPHl B HOPUIUIECKON
Hayke. OZIHU yYeHbIE CUUTAIOT, YTO JI0XOJ] OT TPYJIOBOM IE€ITEIILHOCTH CTAHOBUTCS
oOIMM WUMYIIECTBOM B MOMEHT HA4YWCJICHHUS, B COOTBETCTBHHM C TOYKOW 3PCHHS
JIPYTUX — B MOMEHT IOJYYCHHUS W BHECEHHUS B CEMCHUHBIH OIOIKET, IO MHEHHIO
TPEThUX, PA3JEIIEMOMY aBTOPOM, — C «MOMEHTAa HEMOCPEICTBEHHO PEaTIbHOTO
TOTYYeHHS STUX CPEACTB OHUM U3 CYIIPYTOB»>.

Bo-BTOpBIX, = AOXOIBI  OT  TPEANPUHUMATETHCKONW  JEATEIHbHOCTH.
[IpennpuHUMaTenbCKas JEATCILHOCTh BO3MOKHA B HWHAWBUAYyAJIbHOW U
KoJuleKTUBHON (popmax. IlepBasi ocymiecTBisieTcs ¢ MOMEHTa TOCyAapCTBEHHOU
perucTpand B KadyeCTBE WHAMBUAYATHLHOTO MPEANPUHUMATENS, BTOpas — C
MOMEHTa PETUCTPALINY KOMMEPUECKON OpTaHU3aliy B OJTHON M3 OPTaHU3aIlMOHHO-
MPaBOBBIX (HOPM, MPEAYCMOTPEHHBIX 3aKOHOIATEIIHCTBOM.

B  kauecTBe WMHIMBUAYyaJIbHOTO  MPEANPUHUMATENSI  MOXKET  OBIThH
3apeTUCTPUpPOBAH OAMH W3 cynpyroB. HMwmymecTBo, KoTopoe oH Oyxer
npuoOpeTaTh BO BpeMsi Opaka, CYUTAETCsl OOIIMM UMYIIIECTBOM U OYJIET NEeTUTHCS

Ipu pa3Bojie B o01ieM nopsjake. [Ipu paszaene A0AToB JOKHO OBITh YCTaHOBJICHO,

2 Omnpenenenue Bepxosroro Cyna P® ot 12.07.2016 Ne 67-KI'16-2 // CIIC KoncynbranT [liroc.
%8 Camconosa U.B. Pasnen uMymiecTsa cynpyros: npakrudeckoe nocodue // CIIC KoncynbranT [limoc. 2010.
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Ha KakHe LEeJIN PacXoJ0BAIUCh JOXOAbl M MOKYNAIOCh JIM UMYIIECTBO, OHU MOTYT
ObITh TMPU3HAHBI KaK JUYHBIMU JIOJTaMU, TaK W OOIIMMHU JOJITaMHU CYIPYTOB,
nojJieKaIuMu pasjaenny. Hanpumep, B 0OIHOM Jiesie Cy OTMETHII, YTO «ITOCKOJIBKY
B 00lIee MMYIIECTBO CYNPYTrOB BXOJAT BCE JIOXOJbl OT MPEANPUHUMATEIHCKON
NEATeTPHOCTH W TNPUOOPETEHHOE HAa HHUX CYNPYyroM-TIpeANpHHUMATEIeM
UMYIIECTBO MCXOJs U3 COOMpATEIBbHOTO XapakTepa TMOHSATUS HMYIIECTBa,
BKJTFOYAIOIIETO B c€0s1 HE TOJIBKO BEIM, B TOM YHUCJIE JCHBI'M U IICHHBIC OyMaru, a
TaKK€ HMYIICCTBEHHBIC TMpaBa, HO W OOSI3aHHOCTH TIO WCIIOJHCHHIO, JIOJITH
Cylnpyra-npeAnpUuHUMATeNis, TO COIIACHO JACHCTBYIOIIEMY 3aKOHOAATENbCTBY MPU
pazzesnie 00I1ero UMYIIECTBa CYIIPYyroB UX OOIIUE JOJITU PACHIPEACISIOTCS MEXKIY
CYIPYraMH COTJIACHO IPHCYKICHHBIM MM IOISIM»". B TO e Bpems, JOJITH 110
HAJOTOBBIM  IUIATEXaM, BO3HUKIIMM B  TEPHOJ  MNPEANPUHUMATEIHCKON
JEATEIIbBHOCTH CYIIpyTa, HE JensATcs Mexay cynpyramu. Kak ykazan cyn, «B
cootBercTBuM ¢ 4. 2 cr. 44 HamoroBoro komekca PO (manee HK PO®),
00SI3aHHOCTh MO YyIJIaTe KOHKPETHOTO Hajiora WiIM cOopa Bo3jiaraercs Ha
HaJoTOIJIaTeNbIMKa U TUIaTeIbIIMKa cOopa € MOMEHTa BO3HUKHOBEHUS
YCTAaHOBJICHHBIX 3aKOHOJATEIbCTBOM O Hallorax W cbopax o0OCTOATENbCTB,
MpeayCcMaTPUBAIOIIUX YILJIATy TaHHOTO Hajora Wik cOopa. YUuThiBas XapakTep U
cnenupuKy HaJOTOBBIX MPABOOTHOIIEHUH, CyJ MOJIaraeT, YTO B JIAHHOM CiIydae
00s13aTeNIbCTBO M0 YILJIaTe Hajora sIBISETCS JUYHBIM 0053aTEILCTBOM OJHOTO W3
CYNpPYTroB, OCYIIECTBIISIIONIETO MPEANPUHUMATENBCKYIO JIESITEIbHOCTh. B 1aHHOM
cilydae B3bICKaHHE IO JTAHHOMY 00S3aTEIhCTBY MOKET OBITh OOpaIIeHO JUIh Ha
MMYIIECTBO JJAHHOTO CYIPYTa, MOCKOJIbKY HAJOTOBBIC MPABOOTHOIIICHUS OCHOBAHbI
Ha BJACTHOM TIOJYMHEHUW OJHOW CTOPOHBI JPYyroil, TpeOoBaHWE HAJIOTOBOTO
opraHa ¥ HaJIOTOBOE 0053aTelbCTBO HAJIOTOIJIATEbIINKA CIAEAYIOT HE W3
JnoroBopa, a u3 3akoHa. C MyOJMYHO-NPABOBBIM XapaKTEpOM Hajora CBS3aHBI

3aKoHOJaTeapbHas  ¢opMa  YUpEeKIEHUs  Hajora,  oOsA3aTeNbHOCTH U

#Permenne 3aBbATOBCKOr0 PaioHHOro cyma Y amyprekoit PecrryGmuxu ot 20.05.2011 mo gemy Ne 2-705/11 // CIIC
Koncynbsrant ITmoc.

%0 "Haorossiii kogeke Poccuiickoii denepammn (dacts nepsasi)” ot 31.07.1998 Ne 146-d3 (pex. ot 03.07.2016) (¢
W3M. | J0I., BCTyI. B ciuty ¢ 01.09.2016) // "Poccuiickas raszera", Ne 148-149, 06.08.1998.
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IPUHYIUTEIBHOCTh €r0  U3BATHs, OJHOCTOPOHHMM  XapakTep HaJOrOBBIX
obs3aTenbeTB. Takum 00pa3oM, 4YacTh HMYIIECTBA, COOTBETCTBYIOLIAs J0Jj€
BTOPOTO Cylpyra B OOIIEM HMYILIECTBE CYNpPYroB, HOJIEKHUT OCBOOOXKICHHUIO OT
apecta»’,

Yro kacaercsa mnpaB TpeOOBaHHWS, TO HalpuMep MpaBa TPEOOBAHHS IO
3aliMaM, BBIIAaHHBIM CYIIpYTOM-IIpEANIPUHUMATEIEM B IIEpHOJ] Opaka, He MOJJIeKaT
pasieny MexIy CyIpyramu TpH pasieie uMyliectsa . Tak, B OJHOM Jene Cy
IPUHSAI BO BHUMAaHUE TO OOCTOATENBCTBO, «YTO B COBMECTHYIO COOCTBEHHOCTH
CYIIPYrOB BXOJAT TOJBKO IPEANPUHUMATEIBCKUE JTOXOABI, IIEpEJaBacMbIe B
Oromker cembu. OcTajbHble JOXOIbI OT NPEANPUHUMATEIBCKOM NEATEIbHOCTH
SBIISIIOTCS COOCTBEHHOCTBIO CyIpyra-npeanpunuMarens. Ha takoe nmyiiectBo B
NEPBYIO  OYepeab JODKHO ObITh  OOpalleHO  B3bICKAaHHWE [0 JI0JIraM
WHIUBUYAIBHOTO MPEANPUHUMATENS, CBSI3aHHBIM C €ro MpeapUHUMATEIbCKON
NEeATENbHOCTBIO. [IpM 3aKIIFOYEHHH CHOPHBIX CAEJIOK CYNpPYyr-HHIWBUAYaIbHBIN
peanpuHUMaTehb (bakTHUeCcKH OCYILECTBIISII PEATPUHUMATEIBCKYIO
nearenbHocTb. Cylny HE MNPENCTaBICHO [OKa3aTeNIbCTB TOrO, YTO JEHEXKHBIC
CPEICTBA, KOTOpBIE SBUJIUCH MPEIMETOM CIOPHBIX JOTOBOPOB 3aiiMa, paHee
UCIOJIb30BAIMCh CYNpPyraMd B MMYILIECTBEHHBIX OTHOILICHUAX JJISl JTUYHBIX WIIU
CEeMEMHBIX HYX/I, TO €CTh MPEACTABISIN COOON UX COBMECTHYIO COOCTBEHHOCTD. B
CBA3M C YEM CIIOPHBIC [EHEXHBIC CPEICTBA, IPENOCTABICHHBIE B 3a€M, CYyH
paclEHUBAET KaK pa3feibHYI0 COOCTBEHHOCTb, TO €CTh KaK JI0XOJ, MOJIYyYEHHBIA B
Tporecce MPeMPHHIMATEIBCKOM AeATTBHOCTIN -,

Yro kacaercs paszesia UMYyILIECTBA KPECThIHCKOIO (PEpMEPCKOro X0341CTBa,
YIEHAMH KOTOPOIO SIBJSIOTCS CyNPYTH, TO OH PErJIaMEHTUPYETCS HE CEMEWHBIM, a
rpaKJaHCKUM 3aKOHOJATENBCTBOM. B citydyae pa3Boja u pasziesia UMyIEecTBa, OHO
aenutes no npasuiam cr. 254 'K PO, a 3eMenpHbIN y4acTOK €1I€ U IO ITpaBUiIaM,

YCTAHOBJICHHBIM 3CMCJIBHBIM 3dKOHOJATCJILCTBOM, HAIIPpUMEp, IpHU pasacic

$'Pemenne OCTPOroKcKoro paitoHHoro cyna Bopouesxckoii o6mactu ot 02.02.2011 // CIIC Koncynsraut [loc.

2 Ho6posoibckuit B.U. IIpaktuka cynos oOmieit ropucaukuny. Paznen umymiecTBa cynpyra - MHAWBUIYaJIbHOTO
npeanpunumarens // CIIC Koncynprant [Troc. 2014,

%Permenue TapacoBckoro paiionHoro cyzna PocroBckoit obmactu ot 10.12.2013 mo memy Ne 2-228/2013~M-
238/2013 // CIIC KoncynbTant ILitoc.
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3€MEeJIbHOTO y4acTKa 00pa3yloTCsl HECKOJIBKO HOBBIX, a CTAPbIM MpPEeKpallaeT cBOe
CyllleCTBOBaHME. TaKke MMYIIECTBO XO35HCTBAa MOKHO PAa3JeIUTh C MOMOIIbIO
BBIXO/Ia OJIHOTO M3 CYNPYrOB M YJICHOB XO3SMCTBA, UMYIIECTBO HE MOJJICHKUT
paszeny, a BHIIIEANNNA CYIPYT MOJIY4aeT IEHEKHYI0 KOMIIEHCAIINIO, COPAa3MEPHYIO
ero 1071 B 00LIel COGCTBEHHOCTH Ha 3T0 UMyIecTBo (cT. 258 K PD)*,

[Ipu ocyiiecTBI€HUH NPEINPUHUMATEIBCKON JIEATETbHOCTH B (dopme
KOMMEPUYECKON OpPraHU3alNK JEIUTCS HE UMYIIECTBO OpraHU3alliy, a Mau, I0JIU U
aKIMK, IPU pa3zesie KOTOPbIX BO3MOXKHO TPU BapUaHTA:

1. paszen moJIeit, maes, akIMii B PaBHBIX JOJSIX ", B 9TOM CIIy4ae Cy MOXKET
Y4E€CTh POJIb KaXJO0ro Cymnpyra B YIPaBICHUU KOMMEPUECKON OpraHu3aluen,
HaJIM4M€ ONbITa W NPOo(EecCHUOHATBHBIX 3HAHWM, a TaKXKE BEPOATHOCTh
BO3HMKHOBEHHUSI KOPHOPATUBHOTO KOH(MDIMKTA U BO3MOXKHOCThH JalibHEHIeH
JEATEIIBHOCTH IOPUJIMYECKOr0 JiuMia. B 4YacTHOCTH, yKa3aHHBIM CIOCO0 He
MPUMEHSIETCS, €CJIM YCTABOM HOPUAMYECKOIO JIMIA 3alpelieHO0 WM OTPaHHYECHO
BCTYILJICHUE HOBBIX WICHOB, Y CYIIpyra HET CHEIMaIbHOIO0 cTaTyca (Hanpumep, s
MOJTHOTO TOBApUIIECTBA HE00X0 UM cTaryc WHJMBUAYaJILHOTO
MpPEANPUHUMATETIS ).

2. BMECTO pazlenia [0JEH, IMaeB, aKUUd MOXHO ITPOBECTH OLIEHKY HX
CTOMMOCTM M BBIIUIATUTH CYINPYTYy JCHEKHYI0 KOMIIEHCAIIMIO TIOJOBUHBI
CTOMMOCTH yKA3aHHOTO HMYILECTBA .

3. MOXHO MNPOJaTh HOPUAUYECKOE JIMIIO M TOJYYEHHBIH J10XO0J Pa3iAeiuTh
MEXy Cynpyramu, HO €CId CYNpPYTH OINpPEACNIUIN pa3Mep MPUHAIJISKAININX UM
JI0JIEN B JIOTOBOPE MEXAY COOOM, TO Ha yKa3aHHBIE JOJW HE PacHpoCTpaHsIETCs
PEXKHM COBMECTHOMN COOCTBEHHOCTH .

B-tpetpux, mpaBa Ha OOBEKTHl WHTEIUICKTYaJIbHOW COOCTBEHHOCTH, a

HMCHHO BCC TO, YTO CO3JAaCTCA B IIPOLCCCEC I/IHTGJIHGKTyaJ'IBHOI\/’I ACATCIBHOCTH

3% Kax pasnenuts Gusnec npu passoge? / A3byka npasa: 31eKTPoH. xypH. 2016.

%Pemenne Aneickoro ropoackoro cyaa Aumraiickoro kpas or 21.10.2010 mo memy Ne 2-672/2010// CIIC
Koncynbsrant Imoc.

% CyneGHas mpakTHKAa [0 TPAXIAHCKEM jelaM. Bpauno-cemeifHbie cropsl mpakTmueckoe nocobue / C.B.
Acramos, U.C. bornanosa, H.B. byraenko u ap. M.: IIpocnekr, 2011. C.100.

3 Onpenenerne BAC P® or 04.08.2008 Ne 9739/08 // Bectruk Bricero Apourpaksoro Cyaa. 2008. Ne 11. C. 8.
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yesnoBeka. PaccmaTpuBasi MX B KadecTBe OOIIE COBMECTHOW COOCTBEHHOCTH,
HEOOXOJMMO MTOMHHTD O PSAJIE BAXKHBIX MOMEHTOB.

1. BpeMeHU co3laHusi 00bEKTa, MOCKOIbKY OOBEKT MOXET CO37aBaThCsl BO
BpeMsi Opaka, a MPUHOCUTH JOXOJ YK€ IMOCJE €ro pacTOpKEeHHs, B CIydyae 4ero
BCTaeT BOMPOC O IMpaBe OBIBIIETO CYINpYyra Ha 4acTh JOXOJa IOCIE PacTOP:KEHHUs
Opaka.

2. aBTOp MMEET HUCKJIIOYUTEIbHBIE IMpPaBa Ha HMCIOJIb30BAHUE CO3AAHHOTO
o0BeKTa JIIOOBIM CIIOCOOOM, MOXET 3aKJIOYUTh JIOTOBOP O Iepefade MpaB Ha
00beKT. MOKeT BO3HUKHYTh CHUTyalus, Korjaa oOBEKT ObUI CO31aH [0
perucrpauuu Opaka, a TOHOpAap BBIIUIAYMBAETCS BO BpeMs Opaka. BosHukaer
BOIIPOC, UMEET JIM B 3TOM CJIy4ae CyIpyT IIPaBoO Ha 4acTb FOHOpapa?

3. MOMEHTE BBIUIATBI, IIOCKOJIBKY OHH MOTYT  IPOU3BOJUTHCS
€MHOBPEMEHHO M TEPHOJUYECKH, MOTYT COBIIQJIaTh C CO3JaHUEM OOBEKTa, a
MOTYT BBIIUIAYMBATHCS I1OCIIE UCIIOJIb30BAHMS.

Ecmu tonkoBath HOpMbl CK P® u I'K P® pocinoBHO, TO OOBEKTHI
WHTEJUIEKTYaJlbHOM COOCTBEHHOCTM M TIpaBa HAa HUX HE BXOJAT B COCTaB
COBMECTHO HA)KUTOIO HMMYIIECTBA, U NPHUHAIJIEKAT TOMY CYNPYTy, KOTOPBIA UX
co3gas. B cocraB o0miero MMyniecTBa BKIIIOYAIOTCS JIMIIb JOXOIBI OT
UCIIOJIb30BAaHUSl TakuX OOBEKTOB. VckmountenbHOoe NPaBO Ha pe3ysbTar
WHTEJUIEKTYaJIbHOM JEeSTEeNbHOCTH, CO3/IaHHbI OJHMM U3 CYNpPYroB, HE BXOAMT B
olliee UMMYIIECTBO CYINPYroB, a MCKIIOUMTEIBLHOE TPaBO HA pe3yjibTaT
UHTEIJICKTYalIbHOM JIeATEIbHOCTH, NPUOOPETEHHOE 3a CYET OOIIUX JI0XOJ0B
CYyNpyroB MO JOTOBOPY 00 OTYYXKJICHHHM TaKOIro IpaBa, SIBIASETCS HX OOIIMM
MIMYILIECTBOM .

B-ueTBepThIX, MeHCHS U MOCOOMS HELEJIEBOTO XapaKTepa, OTHOCAIIUECS K
UMYILECTBY CYNPYTroB, HAXXUTOMY BO BpeMs Opaka, OTHOCATCS: TpyJoBas U
collpajbHasi IEHCUU MO CTapOCTH, MOCOOHE MO BPEMEHHOM HETPYAOCIOCOOHOCTH.

K neHcusiM u mocoOusiM, UMEIOIIUM LEIEBOM XapaKTep, U HE OTHOCSUIUMCS K

% Tocranosnenne [Inenyma Bepxouoro Cyma P® ot 29.05.2012 Ne 9 "O cyneOHOW mHpakTHKE IO Jenam o
HacnemoBanun" // "Poccuiickas razeta", Ne 127, 06.06.2012.
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COBMECTHOMY HMYIIECTBY OTHOCATCS TpyAOBash NEHCUS IO CTAapOCTU JIUILY,
nocturmeMy 80 I5eT, TPyIOBblE W COIHAJIbHBIE IEHCHU IO WHBAJIUIHOCTH,
nocodue mo 6epeMEeHHOCTH U poja, mocodue Ha morpedeHne, mocoous Mo yxoy 3a
pebenkoM u psa apyrux. «Kputepuem OTHECEHHs] ATUX CPEACTB K J0XO/aM,
SBIISIOIIMMCSL UMYIIIECTBOM, HAXXUTHIM CYNpyraMu BO BpeMs Opaka, OyJeT OTBET
Ha BOIPOC, SBJISIETCS JIM KOHKPETHO B3sATas KOMIIEHCAIUs WHIUBHIYyalIbHO-
ONPEAEIECHHOM, LIEJIEBOU BBIILTATON» .

B-mateix, o0miee WMyIIECTBO CYHpPYroB, MOJ KOTOPHIM MOHUMAETCS
UMYILIECTBO, MPUOOPETEHHOE 3a cueT OoOUMX J0X010B. Ecimum 3T0 ABMXHMMOE
UMYIIECTBO, TO TMPaBO COBMECTHOW COOCTBEHHOCTH BO3HHMKAE€T C MOMEHTa
Iepexo/ia Ha Hero mnpaBa COOCTBEHHOCTH K OJHOMY U3 cynpyroB. Ecian o0bekTom
SBIIIETCS HEABM)KMMOE HMYILECTBO, TO IpPaBO COOCTBEHHOCTHM BO3HUKAET C
MOMEHTA €r0 PETUCTPAIIUH.

B-mectbix, BKkiIagpl B 0aHKax, KOTOpbIE MO OOIIEMY IPAaBHIIY SBISIOTCS
JUYHOMN COOCTBEHHOCTBIO Cynpyra-BKJIaJ4HKa. Pexum COBMECTHOM
COOCTBEHHOCTU OHHU MPHOOpETaIOT, e€ciiu OyAeT 0Ka3aHO, YTO BKJIaAbl ObUIM
BHECEH 3a CYET CPEJICTB 00OMX CYIpYroB, HAKHUTHIX B mepuona Opaka. Bxiansl,
BHECEHHBIC CyIpyramMu 3a cyeT OOIIero UuMyIIecTBa Ha WM HX
HECOBEpIICHHONETHUX Jnereil, B cuny m. 5 T. 38 CK P® cuurarorcs
NPUHAUIKAIIMMHA JCTSIM U He JOJDKHBI YUMTHIBATHCS TPU pasjelie MMYIIECTBa,
SIBISIFOIETOCs 06MIIeif COBMECTHOMN COOCTBEHHOCTBIO CYIIPYTOB" .

B-cenpmbix, pazneny MoAgeKUT HE TOJBKO UMYILIECTBO, HO U 00s3aTEeNbCTBA
cynpyroB. OOmuUMHU 0053aTeNIbCTBAMH SIBJISIFOTCS T€, YTO BO3HUKAIOT Yy CYIPYIOB
WIM y OJHOTO M3 CYNpPYroB, €CIM OHHU JEWUCTBYIOT B HMHTEpecax CEeMbU HU
MOJTy4YE€HHBIE CPE/ICTBA UAYT HAa HYXXIbl CeMbU. B 3TOM cilydae A0Jiru JAryT Ha

wiedn oboux cynpyroB. OOLIMMHU SBISIFOTCA U 0053aTE€IBCTBA MO BO3MEILECHUIO

% Mocranosnenne Koncrurynuonnoro Cyna Poccuiickoit ®eneparuu ot 19 urons 2002 rona "Ilo neny o nposepke
KOHCTUTYLIUOHHOCTH psiia moJjioxkeHui 3akoHa Poccuiickoil ®enepanuu ot 18 urons 1992 roma "O counansHoOU
3aIlIUTe TPAXIaH, IOABEPIIINXCS BO3ICHCTBHUIO paualiiy BeiecTBre katacTpodsl Ha UepHoObuIbCKOH ADC".

* Tlocranosnenue [Inenyma Bepxosroro Cyza P or 05.11.1998 Ne 15 (pex. ot 06.02.2007) "O mpuMeneHun
CyJAaMH 3aKOHOJAATENbCTBA INPH PACCMOTPEHUM el O pacropkeHun Opaka" // "Poccumiickas razera", Ne 219,
18.11.1998.
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Bpena. [lpu pemeHun Bompoca MO ONPEAEICHHUIO JODKHHKA, JIOJDKHO OBITh
BBISICHEHO JIBA MOMEHTAa: BpEeMsI BO3HMKHOBEHHS O053aTeNbCTBA W II€NIM, Ha
KOTOpbIE OBLIIM NOTpaYeHbI MOTYYEHHbIE cpeacTBa. Hanpumep, cya u3 marepuasnos
Jiena yCMOTpeN, 4YTO JEHEXKHBbIE CpeJCcTBa ObUIM B3sTHl B mepuoj Opaka. B
MaTepuanax Jiejga OTCYTCTBYIOT JOKAa3aTelbCTBA TOrO, YTO JICHEKHBIE CPEICTBA
OBLIIM M3PACX0JI0BAHBI OAHUM U3 CYNPYTOB TOJBKO JJISl TUYHBIX HYX WIH TO, UTO
MEXIy CyNnpyramu ObLT MPOW3BENEH pasfesl UMYIIECTBA C Y4EeTOM TpeOOoBaHUM
KpeauTopa, corsiacHo cT. 38 CK pPo*.

W3 BhIlIEyKa3aHHOTO MOKHO C/IeaTh BBIBOJ O TOM, UTO BCE MPUOOPETEHHOE
U HaxuToe B Opake MMYIIECTBO, SBISIETCS OOIIMM, HO M3 3TOr0O IpaBUja €CTh
HEKOTOPBIE HCKJIIOUEHHS, ycTaHOBIeHHbIE CT. 36 CK P®, a uMeHHO: sBiseTCs
COOCTBEHHOCTBIO KaXJO0TO CYINpyra UMYIIECTBO, MPUHAJJICKABIICE KaXKIOMY W3
CYNpPYroB 10 BCTYIUIEHHsI B Opak, a TakXe MMYIIECTBO, MOIYYEHHOE OJHHUM M3
CYNpyroB BO BpeMsi Opaka B Jap, B TMOPSJAKE HACJIEIOBAHUS WU IO HHBIM
0e3BO3ME3HBIM clieKkaM. VIMyIIecTBO KaXAOro W3 CYNPYTroB SIBISIETCS €ro
COOCTBEHHOCTBIO.

Bemu wHAMBUIyanbHOTO TOJB30BaHUS (0A€k1a, OOyBb M JApyrHe), 3a
UCKIIFOUEHUEM JPArolleHHOCTe M JPYruX MPEeAMETOB POCKOILIM, XOTS U
nprUOOpETEHHBIC B MEPUO Opaka 3a cueT OOILIUX CPEACTB CYNPYroB, MPU3HAIOTCS
COOCTBEHHOCTBIO TOTO CYyMNpyra, KOTOPbIA MMM MOJb30Bajics. MCKiItounuTenbHoe
paBO Ha pe3yibTaT WHTEUIEKTYaJbHON JEATEIbHOCTH, CO3JAHHBIA OJHUM H3
CyNpyroB, IPUHAJIEKUT aBTOPY TaKOTO PE3yIbTaTa.

OCHOBHBIM MPUHITUIIOM PETYJIUPOBAHUS HMMYIIECTBEHHBIX OTHOIICHUI
MEXKJly CYyIpyraMH SIBJISIETCSI IPUHIIUI UX PABHOINPABUS, HAXOISAIIUNA OTPAXKEHUE B
ct. 1 CK P®. NmenHo wu3 coaepkaHUsi JAaHHOTO MPUHLUNA HMCXOIUT
peryJMupoBaHre OTHOILICHUM MEXAY CYyNpyramu Mo MOBOAY HAXKUTOTO BO BpeMs

42
Opaka wumymiectBa . [IpaBoMouMsi BiajeHWs, TOJIL30BAHUS M PACIIOPSHKCHUS

4 Onpenencaue BepxoBHoro Cyma P® ot 25.05.2004 Ne 46-B04-15. Jlokyment He omyOnmkoBan // CIIC
«KOHCYIBTaHT IIIFOCY.

*2Anp6uKoB W.P. FOpuanueckast CyIIHOCTh 3aKOHHOTO M JOTOBOPHOTO PEKHMOB PEryJIHpPOBAHHS MMYIIECTBEHHBIX
otHomeHu# cynpyros / Hotapuyc. 2010. Ne 5. C. 31.
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TaKUM HMYIIECTBOM BXOJAST B COJEpKaHHE TpaBa oOOIIEed COBMECTHOU
cooctBerHoctu cynpyroB (ct. 235 'K PD, ct. 35 CK P®). IIpaBo Ha oOmiee
UMYILECTBO CYNPYrOB NPHHAMJIEKHUT TaKKE CYNPYyry, KOTOPbIA B Mepuon Opaka
OCYILECTBIJISUT BEAEHUE JOMAIIHEr0 XO3SMCTBA, YXOJ 3a AE€TbMHU WU IO JPYTHM
YBXUTEIbHBIM IPUYMHAM HE UMEJ CaMOCTOATENbHOTO foxoAa. Ilpu coBepuiennn
C/ICJIKK B OTHOILIEHUHU OOILEro UMYIIECTBA CYNPYTrOB MPEAIOIaraeTcs, YTo Cynpyr,
COBEPLIAIOIINN CHIEJIKY, NEUCTBYET IO JOTOBOPEHHOCTH C JAPYIMM CYIPYTOM.
Cnenka, coBeplIeHHas OJHHM W3 CYINPYroB IO PaCIOPSHKEHUIO  OOIIUM
UMYILIECTBOM CYIPYIOB, MOXET ObITh NpPHU3HAHA CYAOM HEICHCTBUTENBHOU IO
MOTHBaM OTCYTCTBHUSI COIJIACHUS JPYroro Cympyra TOJBKO MO €ro TpeOOBaHUIO U
TOJIBKO B CIIy4asX, €CJIM JI0KAa3aHO, YTO Jpyras CTOpPOHA B CHAEJIKE 3Haja WIN
3aBEJIOMO JIOJDKHA Obljla 3HaTh O HECOIJIACHU APYTOro CyIlpyra Ha COBEpILEHHUE
nanHou caenku (ct. 35 CK P®). bpemsa nokas3siBaHus, YTO Apyras CTOpPOHA B
CHIEJIKE, MOJIydast 10 3TOM CIEJIKe UMYILECTBO, 3Hajla WM 3aBEIOMO JI0JKHA Oblia
3HAaTh O HECOIJIACHM JIPYroro CYNpyra Ha COBEPIUEHUE CAENIKH MO OTYYKJICHUIO
UMYIIECTBa, Mo cMmbichy a63. 2 m. 2 cr. 35 CK P®, BO3/0XKEHO Ha Cympyra,
3asBUBIIErO TPEGOBAHME O MPU3HAHNUU CHCIKH HEJCHCTBUTEIBHOM .,

JUist  3akiro4eHuss OAHUM U3 CYNPYTrOB CHAEJIKH 10 PacHopsKEHUIO
MMYILECTBOM, IIpaBa Ha KOTOPOE IOJIEkKAT TOCYNAPCTBEHHOM pPETHCTpaLuH,
CHEJIKH, JUIsl KOTOPOW 3aKOHOM YCTAaHOBJIEHA 00s3aTelibHasi HOTapualibHas (popma,
WIM CHENKH, TMOAJIekKallell o00s3aTeIbHOM TOCYAapCTBEHHOW pPErucTpaluu,
HE0O0XO0IMMO MOJIYYUTh corjacue apyroro cynpyra. [lpu yem, ykazaHHoe cormiacue
MOKET OBITh TOJBKO HOTapuaibHbIM. Kak yka3zan BepxoBHslil cyn PO B onHOM 13
nocTaHoBiieHH I[lneHyma, corjacue TpeThero JHIAa Ha COBEPUIEHUE CHEIKU
MOET OBITh BBIPAXKEHO JIOOBIM CIOCOOOM, 3a HCKIIFOYEHHEM CIIy4yaeB, KOTJa

3aKOHOM YCTaHOBJICHa KOHKpeTHasi (popMa corjacus (Hampumep, MyHKT 3 CTaTbu

*®Anemsuonnoe onpesenenne CTaBPOIOILCKOTO KpaeBoro cyma or 17.05.2016 mo memy Ne 33-3979/2016.
Hoxymenrt He onmyomukosan // CIIC «KoncynsranT ITmocy.
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35 CK P®)" Cympyr, ube HOTapHATBHO VIOCTOBEPEHHOE COINIACHE Ha
COBEPILIECHNE YKAa3aHHOW CIEIKU HE OBbLIO MOJYyYEHO, BIpaBe TPeOOBATh MPU3HAHUS
CHIETIKY HEJCHCTBUTENHHOM B CYZI€OHOM MOPSIKE B TEUCHHE ro/ia CO AHs, KOTAa OH
Y3HAJI WM JOJDKEH ObLT Y3HATH O COBEPIICHHH JAHHON CHEIKH .

Oco0oe 3HayeHHE MpU MPU3HAHUHM CACITKH IO PACHOPSIKEHHUIO OOLINM
MMYIIECTBOM CYIIPYTOB UMEET U CPOK MUCKOBOM JTaBHOCTU. B COOTBETCTBUM CO CT.
195 T'K P®, nckoBoi JaBHOCTBIO MPU3HAETCS CPOK IS 3AIIUTHI MpaBa MO HCKY
JIMIIA, TPaBO KOTOporo HapymeHo. OgHako B cooTBeTcTBUU € 4. 1 ¢T. 9 CK PO Ha
TpeOOBaHUS, BBITEKAIOIIME M3 CEMEWHBIX OTHOLICHWM, HCKOBass JaBHOCTb HE
pacnpocTpaHsieTcs, 3a MCKIIOYEHUEM CJIy4yaeB, €CIU CPOK Uil  3allUThI
HapylieHHoro npasa yctaHosiieH CK P®. B cBsi3u ¢ ykazaHHbIM, Ha TpeOOBaHUE U
NpU3HAHUM HEACHCTBUTEIBHOW CAENKU MO PACIIOPSHKEHUI0 OOLIMM HMYILECTBOM
CYIPYroB OOIIMii CPOK TABHOCTH HE PACIIPOCTPAHICTCS .

Bce BpIIIENIEPEUNCIEHHOE SBISETCS XapaKTEPUCTUKOW 3aKOHHOTO peEXHMa
MMYLIECTBEHHBIX  OTHOLIEHWHA MEXKAYy Cynpyram. JOroBOpHBIM  pexuM
UMYILIECTBA CYNPYroB HMMEET CBOM OCOOEHHOCTH. JIOTOBOpPHBIN  pexuM
UMYILIECTBEHHBIX OTHOLIEHUI MEXAY CYNpyraMu MOKET ObITh HCIOJb30BaH Kak
aNbTEpHATHBA 3aKOHHOMY pekUMYy. OH MO3BOJIAET JIMLAM, KEIatOUUM BCTYIIUTh B
Opak WM Cynpyram, CaMOCTOSITENIbHO OIpPEAENIUuTh CYyAbOYy HMYIIECTBEHHBIX
OTHOUIEHUH MeXay co0Oi B clydyae pacTOpXeHuss Opaka IOCpPEICTBOM
3aKJIIOYEHUS] COTJIAUIEHUS! O pa3fesie UMYILECTBA WIA YPETryJIHUpPOBAHUS BOIPOCOB

pazziena B OpagyHOM JIOTOBODE.

“Mocranosnenne Ilnenyma Bepxosroro Cyma P® or 23.06.2015 Ne 25 "O npHMeHEHHH CyJaMH HEKOTODHIX
MoJIo’keHnH pasaena | gactu nepsoii ['pakaanckoro kogekca Poccuiickoit @eneparun” // "Poccuiickas razera”, Ne
140, 30.06.2015.

* Anensmonnoe onpenenenre HoBocuGupekoro obmactaoro cyma ot 14.06.2016 mo meny Ne 33-5802/2016;
Onpenencare MockoBckoro ropoackoro cyaa ot 30.06.2016 Ne 4r-0853/2016. JIokyMeHTBI HE OMyOJIMKOBAHBI //
CIIC «KoncynpranT ITmtocy.

460npeﬂeneHI/Ie BepxoBroro Cyma P® ot 20.01.2015 Ne 5-KI'14-144. Jlokyment He omyOnukoBan // CIIC
«KoncynpranT ITmrocy.
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I'naBa 2 OcoGeHHOCTH pa3esia UMYLIECTBA CYNIPYTroB
2.1 OcobeHHOCTH BHECYIEOHOTO TTOpSIIKA pa3jaesia 00Iero UMyIiecTBa

CYNpyTOB

bpak, maxxe mpoIODKATEIBHBIN, MOXET OKOHYMTHCS Pa3BOJAOM, U TEpe
OBIBIIMMHU CYIIPYraMy BCTA€T BOMPOC pas3feia COBMECTHO HAKUTOTO MMYIIIECTBA.
B nensix ysicHeHus mopsiika paszelsia oOIero uMyIiecTBa CyrnpyroB, HEOOX0IMMO
OTIPEICNNTh, KaKO€ HMMYIIIECTBO SBIIACTCS OOIIUM, pPacCMOTpeTh o0a BaphaHTa
pasziena COBMECTHOTO HMMYINECTBA: pasliel Ha OCHOBAHMM COTJIAIICHUS U B
cyneoHom mopsiake. Takke HEoOXOAUMO OOpaTuTh BHUMAHUE Ha TpPH
CYIIIECTBCHHBIX MOMEHTA: MPHU pa3jeiic UMYIIECTBA YUUTHIBAIOTCS OOIIHE JOJTH
CYNpyroB M IpaBa TpeOOBaHUS IO 0053aT€NLCTBAM B HMHTEpECAX CEMbH; IPHU
COKPBITUU WJIM pacTpaTe MMYIIECTBAa OJHUM M3 CyNPYTrOB HE B MHTEpPECaX CEMbH,
IIpU pas3elie yYUTHIBAETCS CTOMMOCTH PACTPAdYCHHOTO HMMYIIECTBA, CTOMMOCTH
UMYIIIECTBA ONPEACIIICTCSI HA MOMEHT PAaCCMOTPEHHUS Jiefa B CyJIE.

Pa3znen obiiero uMyIiecTBa CyrnpyroB MOKeT ObITh TPOU3BENICH HE TOJIBKO B
Cllydae pAacTOpKEHHSI Opaka, HO M B JH00oe BpeMs B mepuon Opaka®’.
Tpanchopmanusi WM TpEeKpalieHHe 3aKOHHOTO pEXHUMa o0OIIeld COBMECTHOM
COOCTBEHHOCTH CYNPYTOB BO3MOXKHBI B CHIIY CIEIYIONIUX OOCTOSITEIBCTR:
3aKJIIOYEHHUS] COTJIAlIeHUsT 00 YCTaHOBJIEHWW J0Jied B OOIEM MMYIIECTBE,
3aKJTFOYCHUS COTJIAIICHUS O pas3fieie MMYIIECTBa, HAIW4HMs OpayHOro JOTroBOpa
MM perneHust cyna’ . M3 9Toro cieayeT CyIIeCTBOBAHHE JBYX BAPHAHTOB pa3iea
UMYIIECTBA CYIPYTOB — JTOOPOBOJIBHOTO (MO COTJIAIICHUIO), M MPUHYIUTEIHEHOTO
(Ha OCHOBaHWHM pEIICHUS CyJa, B KOTOPOM OIPEACISIOTCS TOJId CYIPYToB).
J1oOpoBOJIbHBIN pa3/ien 00Iero UMyYIECcTBa 3aKOH HE CBA3BIBACT C PACTOPKEHUEM
Opaka, TIpM 3TOM B CyACOHOW TpPAKTUKE HEOJHO3HAYHO OMPEACIICTCS CPOK

MCKOBOM JTABHOCTHU 1O TpeOOBaHUSIM O paszzesie UMYUIECTBA U YIOMHUHAET OOLIUi

Tpodumer; M. Umymectso: npasmna pazaena // Opuauaeckas rasera. 2011, Ne 17. C. 12 - 13.
8 ByroBa E.A. O HekoTopbIX Bompocax TpaHchoOpManuu oOIIeil COBMECTHOW COOCTBEHHOCTH B J0JIEBYIO //
Corpemennoe mpaso. 2014. Ne 6. C. 70.
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CPOK B TpHu rona. J[OroBOpHOE pPETryIMpOBaHUE MPEICTABICHO COTJIAIICHUSMU,
TaKUMH Kak OpadHbIid JOTOBOP, COTJIANIIEHUE O pasnelie MMyIecTBa. PaccMoTpum
6omee o 1poOHO 0COOEHHOCTH KaXIO0T0 CrIoco0a J00POBOIBLHOTO pa3zena O0IIero
MMYIIECTBA CYNIPYTOB.

[To MHEHHIO MHOTHX aBTOPOB, COTJIAIIICHHE O pa3jelsie 0OIIero MMYIIecTBa
CYNpPYIOB SIBISIETCS CAEIKOW, a UMEHHO ACHUCTBUSAMHU CYNPYrOB, HANPABICHHBIMU
Ha YCTAaHOBJICHHE, W3MCHEHUE WM TMPEKpAIICHUE TPaKJAaHCKUX TIpaB U
obsi3anHoctei. MI.B. CamcoHOBa ompejesieT corjaiieHue O pas3zesie COBMECTHO
HAQXXUTOTO MMYIIECTBA, KaK «BOJIEBOM akT CynpyroB (OBIBIIUX CYMNPYTOB),
COOTBETCTBYIOIIMI TpeOOBaHUSIM 3aKOHOJATEILCTBA M  HAMNpPABJICHHBIA Ha
OTpeJieieHHe TpaBa COOCTBEHHOCTHM HA YacTb MMYIIECTBA, SBISIONIETOCS
COBMECTHO HAKHTBIM» .

[To muenuto C.II. /IeHMCIOK «COTJIAlIEHWE B CEMEWHOM IMpaBE - ITO, KaK
paBuiIo, CPECTBA, MO3BOJISIONINE YICHAM CEMbU WM IPYTUM JIMLaM (Hampumep,
€CJIM JIOTOBOP 3aKJIIOUAETCS MEXIY CYpPpPOTraTHOM MaTepbl0 U TEHETUYECKUMU
POAUTEISIMU B paMKaxX peaju3allii MPOrpaMMbl CYppOraTHOIO MaTEpPUHCTBA) MO
B3aMMHOMY COTJIAIICHUIO pa3pemiatb HeOoOXOJAMMBbIE BOMPOCHI  CEMEWHOU
xm3amy " .Ilo  muenmio E.IL TuTapeHKko, CEMEWHO-TIPABOBBIE COTJIALLEHHUS,
COBEpIIAIOT (PU3WYECKUE JUIA, SBISIOMIMECS 4YJIeHAMU CEMbHU, T.e. JIHUIIA,
oOJiafjalolre B3aMMHBIMU CEMEWHBIMM MpaBaMU U OOSI3aHHOCTSIMU, U TOJIBKO
POAUTENHN U Cynpyru. Jpyrum uieHaM ceMbH MOJAO00HOE MPaBO MPEIOCTABICHO
TOJIBKO MPU BOBHUKHOBEHHH MEKIY HUMH aIMMEHTHBIX 00S3aTeIbCTB .

[IpaBoBasi mpupojia COTJallleHU B CEMEHHOM IIpaBe SIBJISIETCS OOBEKTOM
HAay4YHOM JUCKYCCHMM JOBOJIBHO JAaBHO, 4YTO CBSI3aHO C OTCYTCTBUEM B
3aKOHOJIATEIBCTBE MX IPABOBBIX XapaKTEPUCTHK, KAK-TO: cojepkaHue, ¢opma
JOoTOoBOpa. Psii  y4eHBIX OTHOCAT COTJIAllEHUs MEXAYy WIeHaMU CEeMbU K

IPaXKIaHCKO-TIPAaBOBBIM JIOTOBOpPAaM, IPYTHE YKA3bIBAIOT HA UX CEMEHHO-TIPABOBYIO

* Camconosa 1.B. Paszen uMymiecTsa cynpyros: npakrudeckoe nocodue // CIIC KoncynbranT [limoc. 2010.

50 Henncrok C.I1. K Bommpocy 0 HEKOTOPBIX COTJAIICHUSIX B ceMeiiHoM mpaBe Poccuu // CeMeliHOE M KHIIMIIIHOE
npaso. 2015. Ne 1. C. 8.

5t Turapenko E.I1. [TonsiTne 1 XapakTepucTHKa cOTalieHHid B ceMeiHoM mpase // CeMelHOe U HIMIIHOE MPaBo.
2005. Ne 2. C. 8.
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npupony. Ilo muenutro H.®D. 3BEHUTOpOACKOW, «IPABOBYIO MPUPOAY AOTOBOpA
OTpEe/ENsieT XapakTep TOTO OOIIECTBEHHOTO OTHOIIEHHUS, MPaBOBOM (opMoil
KOTOpPOI'0 BBICTYNIA€T JTOT n0r030p>>52. B CK P® noapoOHO yperyinpoBaHbI
TOJIbKO OpadHbI JOTOBOP M COIJIallleHWe o0 yIulaTe aJMMEHTOB, B YaCTHOCTHU
YKa3aHO, YTO OHU MOJIJIEkKAT HOTApUAIBLHOMY yjocToBepeHuto (4. 2 cT. 41 nu. 1
cr. 100 CK PO)*,

Ha nam B3rmin, cornameHue O pasziele UMYLIECTBA CYNPYTOB SIBIIAETCS
CEMEHHO-TIPABOBBIM JIOTOBOPOM, K KOTOPOMY BO3MOXHO HPUMEHEHUE HOPM O
IpaKIaHCKO-TIPaBOBBIX clenkax. B coorBerctBum co ct. 434 'K P®, norosop
MOKET OBITh 3aKJIIOYEH B JII000W (opMme, MpemyCMOTPEHHOW JUIsl COBEPIUEHUS
CHEJIOK, €CIIH 3aKOHOM JUIi JIOTOBOPOB JIaHHOTO BHUJA HE YCTAaHOBJIEHA
onpenenenHas gopma. Ct. 38 CK PD ycraHoBiIeHO, 4TO COTJIALIEHUE O pasfiene
OOILIEro MMYIIECTBA, HAXUTOTO CyHpyramMud B Iepuoja Opaka, TOJDKHO OBITh
HOTapUaJIbHO YJOCTOBEPEHO. B oTiMume o rpakIaHCKO-IIPaBOBOIO JOr0BOPA,
MOPOXKAAIOIIET0 MpaBa U O0A3aHHOCTU JUIsl €r0 CTOPOH, COTJIAIIEHUE O paslelie
MMYILIECTBA SABJISETCS IOPUIUYECKUM (AKTOM, HO HE MOPOXKAAET caMo Mo cebe
CEMEUWHBIX  MPABOOTHOUIEHWM, OHU BO3HUKAIOT HAa OCHOBAaHMU  HHBIX
00CTOSITENBCTB, HAIPUMED, TAKUX KaK pacTopxkeHue Opaka. Llenpro cornamenus o
pasziesie UMylIecTBa SIBJISIETCS YPEryJIMpOBaHHUE ONpeAeSICHUs MopsiaKa U crocoda
pazziera COBMECTHO HaXXUTOro mmyinecTBa. Emie olHONH 0COOEHHOCTBIO SIBISETCA
HEBO3MOKHOCTh PACTOPKEHUS] B OJHOCTOPOHHEM TOPAJKE, a TOJbKO IO
COIJIAIIEHUIO CTOPOH WJIM M0 PEIIeHHI0 cyna. Kpome Toro, K COrJalIeHUIO O
paszene MMYLIECTBA HE MPUMEHSIOTCS MEpbl TOCYJAapCTBEHHOTO MPUHYXICHHUS,
MOCKOJIBKY €ro HCIOJHEHHE NpeIyCcMaTpUBacT JOOPOBOJIBHOE BBIIOJHEHHUE
00s13aHHOCTEH.

W3 onpenenenust clielyeT, 4TO COrjalleHue MOKET ObITh 3aKJIFOYEHO TOJIBKO

MEXIy CyImpyramu, COCTOSIBIIMMH B 3aperUCTPUPOBAHHOM Opake. B cormamenuun

52 3senuropoackas H.®. [Ipobiaema npaBoBoii mpupo sl 10roBopoB B ceMeliHoM rpase // Bexrop Hayku TT'Y. 2010.
Ne 2 (2).

53I[3}06p01301<a$1 JI.B. Cornamenne o0 ymiare aluMEHTOB - CaMOCTOSTENBHBIN CEMEHHO-IPaBOBOW HMHCTUTYT //
CewmeiiHoe n xununHoe mpaso. 2012. Ne 6. C. 12.
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yKa3bIBaeTCs, Kakoe HMMYIIECTBO OyleT MepelaHo KaXIAOMy CYIpyry, HpuueM
NPEAMETOM COTJIAIEHUS MOXKET OBITh TOJBKO COBMECTHO HAXXUTOE MMYILIECTBO.
«CornaimeHue mnpekpamaer MpaBO COBMECTHON COOCTBEHHOCTH CYIpPYrOB Ha
YKa3aHHOE€ B COIJIAIEHMHM HMYIIECTBO M BJIEYET BO3HMKHOBEHHE IIpaBa
COOGCTBEHHOCTH y Ka’KI0TO U3 CYIPYTOB B COOTBETCTBUM C €I0 YCIOBHAMU» .
3akoH He ompenenseT GopMy COIVIAIIEHUS O pasjiesie OOIIero MMYIECTBa
CYIIPYTOB, KaK CBUJCTEILCTBYET CyAcOHas MPaKTHKa, COTJIAIICHUE MOXKET OBbITh
BKJIIIOYEHO B JI0O0OOM JOKYMEHT TP YCIOBHHM, YTO €ro COJAEpNKaHUe
CBUJETENBCTBYET O HAJIUYHMM COIVIACOBAHHOW JEHCTBUTEIBHON BOJIM CYIPYroB Ha
pas3ziesn COBMECTHOTO MMYULIECTBA, W YTO YYACTHUKH JEHUCTBYK) KAaK CYIPYTH.
Hanpumep, B cyneOHOM NpakTUKE €CTh Cllydad, KOI/Ia BCE YCJIOBHS COTJIAILICHUS
ObUIM BKJIIOUEHBI B YUpEIUTENbHbIN ToroBop. Kak ykaszan cyn, B COOTBETCTBUU C
nyHkToM | crarbu 254 'K PO pazgen obuiero mmyimecTsa Mex1y y4aCTHUKaMU
COBMECTHOI COOCTBEHHOCTH, a Tak)K€ BbIJIET JI0JIM OJAHOIO U3 HUX MOTYT OBITh
ONpENENICHbl IIOCJIE NPEABAPUTEIBHOTO ONPENEHEHUS [JOJNM KaXIOro U3
YYaCTHHKOB B IpaBe Ha oOuiee umyuiectBo. B cuimy nynkra 4 crateu 256 I'K PO
IpaBuUiia ONpeAesieHus A0Jei CynpyroB B 00IIeM UMYIIECTBE MpPU €ro paszaeie u
NOPSJIOK TAKOTO pasjiesia yCTaHABIMBAIOTCS 3aKOHOIaTEILCTBOM O Opake M CEMbE.
B cootBerctBum co crateeir 38 CK P® pasnmen obmiero mmyiecTBa Cympyros
MOXET OBITh NPOU3BEICH MO HX COMVIalleHHI0. B ciywyae pasnmena oO1iero
MMYIIIECTBA CYNPYTOB B MEPHOJ Opaka Ta 4acTb MMYIIECTBA, KOTOpas He ObLia
pa3zeneHa, a TakXke HMMYLIECTBO, HAXHUTOE CyNpyramMu B TIepuox Opaka B
JNanbHEHIIeM, COCTaBJISIOT HX COBMECTHYIO cOOCTBeHHOCTh. CornameHue o
pazzene oOUIero MMYIIeCTBa MpeKpallaeT MpaBO COBMECTHOM COOCTBEHHOCTHU
CYIIpyrOB Ha YKa3aHHOE B COIJIAIIEHUM MMYIIECTBO W BJIEYET BO3HUKHOBEHHUE
npaBa COOCTBEHHOCTH Yy Ka)Or0 U3 CYIPYroB B COOTBETCTBHUU C €0 YCIOBHUSIMHU.
W3 mpotokona coOpaHus ydpeauTeneil o0IiecTBa U y4peIuTeNIbHOrO JI0TOBOpa
CJIEYET, YTO CYNPYTd ONMPEACTUIIN, YTO KaXKJIOMY W3 HUX IpuHamIekuT 50% B

yCTaBHOM KamuTajle o0miecTBa HOMHUHalIbHOW ctouMocThio 5000 pyO.

% Brruxos A. He Hazo 6bits dopmamucramu // IXK-FOpuct. 2014. Ne 14. C. 12.
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CrnenoBaTenbHO, CTOPOHBI CIIOPA B YCTAHOBJIEHHOM 3aKOHOM IOPSAKE MPOU3BENIN
paszern o6IIero HMyIecTBa .

Emie o1HOM XapakTEpUCTUKON COTJIAIEHUS O pa3/ieie COBMECTHO HAXUTOTO
UMYILIECTBA SIBISETCS CPOK €ro 3aKIIOYEHHUs, B OTHOUIEHHMH KOTOPOIO 3aKOH
IPENOCTABISIET MOJIHYI0 cBOOOMY. Cylnpyru MOTYT AEIUTh WUMYLIECTBO B JIH000€
BpeMs, Kak B Mepuo Opaka, Tak M MOCJE €ro MPeKpalleHUs, €JUHCTBEHHOE, UYTO
YCTaHOBWJI 3aKOHOJATENb, 3TO TO, 4yTo B cuiy 1. 7 c¢T. 38 CK P® k TpeboBanusim
CYNIPYroB O pasjesie oOLIEero MMYIIECTBA CYNPYroB, Opak KOTOPBIX PACTOPTHYT,
OPUMEHSAETCS TPEXJIETHUH CpPOK MCKOBOW JAaBHOCTH, KOTOPBIM  sBIsETCS
npecekareiabHbIM. [1o TpeboBaHuUIO 0 paszaene 00IIero MMyIIECTBa CYIpPyroB, Opak
KOTOPBIX PAacTOPrHYT, CPOK MCKOBOWM JTaBHOCTH HCUHUCISIETCS C MOMEHTa, KOrja
OBIBLIEMY CYNpPYTy CTAJ0 U3BECTHO O HApPYIIEHUHU €ro ImpaBa Ha 3TO MMYIIECTBO,
OCKOJIbKY B cootBeTcTBMM ¢ m. 1 cr. 200 'K P® TeueHme cpoka HCKOBOU
JABHOCTH HAUYMHAETCS CO JHSA, KOTJa JIMIO Y3HAJO WM JOJDKHO OBUIO y3HATh O
HApYIICHUH CBOETO MpaBa. Takke ATOT CPOK MOXKET MCUUCIATHCS, HAIpUMEp: C
MOMEHTa, KOTJIa JIMIO Y3HANO O MPHTS3aHHSX OBIBIIEr0 Cympyra™, ¢ MOMEHTa
OpeIbsBICHUS UCKa O NPU3HAHUM YTPATUBUIMM IPABO IMOJb30BAHUS CIIOPHBIM
MMYIIECTBOM® , ¢ MOMEHTA [PEKPAIICHHS COBMECTHOTO MPOKHBAHHAS .

Kak pasbsicieno B mn. 19 IloctanoBnenus Ilnenyma BepxoBHoro Cyna
Poccuiickoii denepamuu ot 5 HOs0pa 1998 r. Ne 15 «O nmpumeHeHun cynamu
3aKOHOJATEIBCTBA MPH PACCMOTPEHHH €1 O PACTOPKCHHH Opakay  , TedeHHe
TPEXJETHEr0 CpPOKa MCKOBOM JaBHOCTH JJsi TpeOOBaHMI O pazjiene MMYLIECTBa,
SBJISIONIETOCS OOLIEH COBMECTHOW COOCTBEHHOCTBIO CYIpPYroB, Opak KOTOPBIX

pacTOpPrHyT, CJEIYyeT HCUMUCIATH HE CO BPEMEHM TMpeKpaiieHusi Opaka (mHs

> Tlocranosinenne ®AC Cepepo-3amagsoro okpyra or 11.05.2011 mo meny Ne A52-2748/2010. J[oKyMeHT He
omyommkoBas // CIIC «Koncynsrant Ilmocy.

> AnemsiporHoe onpeseneHine MocKoBCKOro ropoackoro cyaa ot 02.07.2013 mo geny Ne 11-20647. JlokymeHT
He onyonukosaH // CIIC «Koncymnerant [Tmrocy.

57Onpe)1eneHne Bepxororo Cyma P® or 22.12.2015 Ne 16-KI'15-42. Jlokymentr He omybnukoBan // CIIC
«KoncynpranT ITmtocy.

58Or{pez{eneHMe BepxoBroro Cyma P® ot 23.09.2014 Ne 127-KT'14-1. JJokyment e omyOmukoBan // CIIC
«KoncynpranT ITmtocy.

% Mocranosnenne [lnenyma Bepxosroro Cya P or 05.11.1998 Ne 15 (pex. ot 06.02.2007) "O mpuMeneHun
CyJAaMH 3aKOHOJAATENbCTBA INPH PACCMOTPEHUM el O pacropkeHun Opaka" // "Poccumiickas razera", Ne 219,
18.11.1998.
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rOCyapCTBEHHOW PETrUCTpaliu pacTOp>KeHUsI Opaka B KHUTE PErHUCTPallMUAKTOB
IPAXKJAHCKOIO COCTOSIHHMSI MPU PAacTOPKEHWHM Opaka B OpraHax 3alucy akKTOB
IPAXKJAHCKOIO COCTOSIHMS, & MPU PACTOPKEHUH Opaka B CyJe - AHS BCTYIUICHUS B
3aKOHHYIO CHJIy pElIeHUs), a CO JHS, KOrjJa JUIO Y3HAJIO WK JOJKHO OBLIO
y3HaTb O HApyLIEHUU CBOETO npaBaeo. VYKa3aHHBIA CPOK JEUCTBYET TOJBKO IPHU
HAJIMYUMU CIIOpa MEXIy CYINpYyraMu, BO3MOXHOCTh JOOPOBOJBHOTO pasjelia
MMYILIECTBA HUKAKMMHU CPOKAMH HE OIPaHUYUBAETCS.

MHoOro crnopoB Ha TpakTUKE BbI3BIBAIOT COIVIAIIEHUS O pasJene
HEJIBH>)KMMOTO UMYIIIECTBA CYIIPYTrOB. DTO BBI3BAHO, BO-TIEPBBIX, TEM, YTO OPTaHbI
PocpeecTpa 0TKa3bpIBalOT B pErMCTpaIMU IIPpaB CyIpyroB Ha MPUOOpPETaeMoe MU
UMYIIECTBO KaK 00Illee COBMECTHOE UMYIIECTBO. BO-BTOPBIX, cy/neOHas MpakTUKa
[0 JIaHHOMY BOIPOCY AOBOJIbHO MpoTuBopeunBa. Tak B 2010 roxy Psazanckuii
00JaCTHOM CyJ MpHUIled K BBIBOAY O TOM, YTO CYIpPYI'H, PUOOPETU KBapTUPY HA
npase 0011el J07IeBOM COOCTBEHHOCTH U MOJIYYHUIIU CBUAETEIBCTBA O PETUCTPALIUN
npaBa COOCTBEHHOCTHM B JOJSAX. B CBA3M € TeM, 4YTO CYNpYrd OIpPEAeIInIn
KOHKpPETHBIE JOJM B JOrOBOpEe 00 y4YacTUM B JOJIEBOM CTPOUTEIBCTBE, TO
MpPaBOBOM  PEXUM  HMMYIIECTBA  SIBIISIETCA  PEKUMOM  OOmIeH  J0JeBOM
cobeTBeHHOCTH . JIpyroe MHEHHE OBUIO BHICKA3aHO OONACTHBIM CYIOM APYIOro
cyorekta P®. IlpusHaBas npuoOpeTeHHYIO0 Cynpyramu IO JOTOBOPY Y4YacTHs B
JI0JIEBOM CTPOUTEILCTBE KBAPTUPY OOBEKTOM OOIIIe COBMECTHON COOCTBEHHOCTH,
CyZl yKa3aj, 4TO U3 COAEPKAHUS 3AKIIOUYECHHOTO CYNPyTramMu AOTOBOpa HE CIEIYET
psIMOE BOJIEU3bSABIICHUE CTOPOH Ha U3MEHEHHE 3aKOHHOTO (00I11er0 COBMECTHOIO)
pexuMa UMYIIECTBA CYNPYToB. 3aKOHHBIA PEXUM HMYIIECTBA CYNPYrOB MOXKET
OBITh U3MEHEH TOJIBKO MyTEeM 3aKJII0UCeHHsI OpayHOTO JOTOBOPA UM COTJIAIIICHUS O

paszfiesne o0IIero NMYIIEeCTBa MEXKTY cynpyraMH62.

% 0630p cyneGHoit npaktikn Bepxosroro Cyna Poccmiickoii ®enepar Ne 2 (yrB. Ipesumnymom BepxosHoro
Cyna Poccuiickoit @eaeparuu 26.06.2015); Onpenenenne Bepxosroro Cyna P® ot 17.05.2016 Ne 41-KT'16-17,
Omnpenenenne BepxoBHoro Cyna P® or 09.02.2016 Ne 78-KI'15-45. JlokymeHtsl He omybaukoBan // CIIC
«KoncynpranT ITmtocy.

61 Omnpenenenne Psizanckoro odiactHoro cyna ot 25.08.2010 Ne 33-1516/2010. Joxkyment ve omyoaukosan // CIIC
«KoncynpranT ITmtocy.

62 AnemmsiuonHoe ompenenenne Hwuxeropojckoro obiactaoro cyma or 03.07.2012 Ne 33-4273/2012. URL:
http://www.actoscope.com.
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UroOpl u30€kaTh MOAOOHBIX CHOPOB, 3aKOHOJATENIO CIIEIYyeT BHECTH
u3Mmenenus: B psaja crarei CK P®. Hanpumep, a63. 2 4. 1 cr. 33 usMeHuTs U
U3JIOKUTh B CIENYIOIEH peNakiuuu: «3aKOHHBIM PEXHM HMMYLIECTBA CYIPYIOB
JIEUCTBYET, €CJIM MHOE HE YCTAHOBJIEHO OpadyHbIM JOTOBOPOM, COTJAllIeHuEM 00
OTIpE/ICTICHUH JI0JIEW M COTJIAIlIEHUEM O paszfesie OOIIero MMYIIeCTBa», a TaKxkKe
ykazath B 4. 2 c¢T. 38 CK P® Ha To 00CTOSATENBCTBO, YTO HA MOPSIOK 3aKITIOUCHUS
U COJepXaHHe COTJallleHus O pasfelne OOIIero HMYIIEeCTBa CYNPYroB
pacupoCTPaHsIOTCST HOPMBI TPAXKJIAHCKOTO 3aKOHOAATENbCTBA O caenkax. Kpome
3TOro, HEOOXOAMMO JErajin30BaTh BO3MOXKHOCTh 3aKIIOUYEHUS COIIAIICHUH 00
OIPEJEICHUH JI0JIE COBMECTHO HAKUTOTO UMYLIECTBA.

Eme onHo#t mpaBoBoil (hopMoOii JTOTOBOPHOTO pEXHUMA SIBIAETCS OpayHBIM
JIOTOBOp, YIIOMUHAHUE O KOTOpOoM mnosBuiochk B 1995 rogy B cr. 256 'K P®. B
COOTBETCTBUM C MOJIOKEHUSIMU 3TOH CTaThU CYIpyraM IpPEJOCTABISUIIOCH MPABO
CBOMM coramieHueM (OpayHbIM  JOTOBOPOM) H3MEHUTh PEXUM  OOIIei
coBMecTHOM coOcTtBeHHOCTH. CaMo moHsATHE TosiBUIOoch B 1996 romy c
BerymienuemM B cwity CK P®. B Hacrosimiee BpeMs omnpeaeneHue OpayHOTO
noroopa naercst B ¢T. 40 CK P®, B cOOTBETCTBUM ¢ KOTOPOW OH MPEACTABISET
co0Ol coraleHue JMl, BCTYyNAaloUMX B Opak, WM COIJIALIEHUE CYIPYTroB,
OTIpEJISIISIONIEe UMYIIIECTBEHHBIC TIpaBa U 00SI3aHHOCTH CYNPYTroB B Opake u (Uiin)
B CJIy4ae €ro pacTOp KEeHUS.

bpaunblii JOrOBOp MOKET OBITh 3aKIIOUYEH KaK JI0 TOCYJapCTBEHHOM
perucTpaluu 3aKiIodeHus Opaka, Tak U B 1to00oe BpeMs B iepuo;] Opaka. bpaunsrit
JIOTOBOP, 3aKJIFOUEHHBIN 70 TOCYIapCTBEHHON pErucTpanuy 3akitoueHus Opaka,
BCTYMaeT B CUJIy CO JHS TOCYJAapCTBEHHON pPErHCTpalliy 3aKIIYeHHs Opaka.
bpaunbnii 10rOBOp 3aKiOYaeTCs B TMUCBMEHHOW (oOpMe ©  TOJJICKUT
HOoTapuaiabHOMy yaoctoBepeHuto (cT. 41 CK P®). ITo muenuto E.A. Uedpanopoii,
CyTb «OpayHOrO JIOTOBOpa COCTOMT B TIPENOCTABICHUU CYNpyram WM

BCTYyIIAIOIIMM B 6paI< JuaM IMMHUPOKHUX BO3MOKHOCTEH OTCTYIUZICHHA OT PCKUMaA
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COBMECTHOI COOCTBEHHOCTH», IEHCTBYIOIIEI0 B PaMKax 3aKOHHOTO PEXHMa
UMYIIECTBEHHBIX OTHOIIEHUH. bpauHblii MOTOBOp JOMKEH OBITH OONMYEH B
NUCBMEHHYI0 (popMy W TPOUTH 0053aTeIbHOE HOTAPUAIBHOE YJOCTOBEPEHHE,
OTCYTCTBHE KOTOPOI'O BJIEYET €r0 HUYTOKHOCTb. BpauHblil 10rOBOp MOXKET OBITH
3aKJII0YEH KaK JI0 3aKIII0YeHUs Opaka, Tak U B Ieproj Opaka.

Ilon copepxkaHueM OpadyHOTO JOrOBOpPa HEKOTOPHIE aBTOPBI IOHUMAIOT
CUCTEMY YCJIOBMM, Ha KOTOPBIX 3aKIIOYEHO COOTBETCTBYIOILIEE COIJIAILICHUE U, B
COOTBETCTBHE C KOTOPHIMH CTOPOHBI OYAYT OCYIIECTBIATh CBOU UMYIIECTBEHHBIE
mpaBa M o6s3aHHOCTH''. HampuMep, CympyrHm MOTYT YCTAaHOBHTH 00O
UMYILIECTBEHHBI pexuM (pPEeKUMbl COBMECTHOM, JOJEBOM WIM pa3iesibHOU
COOCTBEHHOCTH)™, PAacIIPOCTPAHUTh BHIOPAHHBIH PEXHUM HA BCE MMYIECTBO HIIA
TOJIBKO Ha HEKOTOPYIO €0 4acTh, MOTYT YCTAHOBUTH YCIIOBHSI Y4aCTHS B JOXOAAX
JIpYT ApyTa, NOPSIOK HECEHUs KaXKIbIM CYyNpPYyroM OOIIMX PAcXOA0B, ONPENEITUTH
MMYILECTBO, NOJJIEXKaAIlee Iepeaade cymnpyram B ciydae pasBoja. Jpyrumu
ClIOBaMH, OpayHbIi JOrOBOP MOJKET COAEP)KATh YCIOBHUSA, 3aKpEIUIAIOLIUE
MMYILIECTBEHHBI PEXUM U YCIOBUA, pErjaMeHTUpYyIolue o0s3aTenbCcTBa
cynpyros®. B mpuMeHeHMHM MOZOGHOTO NpPAaBOBOrO PEryIHPOBAHHSA €CTh PN
npooeMm.

[lepBas mpobiema 3akiro4yaeTcs B TOM, YTO B paMKax IepepacnpeesieHus
MMYILIECTBEHHBIX NIPAB CYNPYrOB MOTYT BO3HUKHYTh MIPOTHUBOPEUHUSI C HOPMAMHU O
npaBe COOCTBEHHOCTH, a TakKKe€ KOJUIM3UM COJAEpKaHWs Npu (HOpMyJIMpOBaHUU
HEKOTOPBIX YCJIOBUMN MOI0OHO YCIOBHSIM JOTOBOpPA MEHBI HIIH JapeHUsl.

Bropas mpobOiema 3akiroyaeTcsi B HEAOCTATOYHOM  PETYJIMPOBAHUU
oopmileHHsT W perucTpanuy IpaB Ha HMYIIECTBO MpPU HAIWYUM OpavyHOTro

noroBopa. HesicHo, korma HEOOXOIUMO TEpPEpEeTUCTPUPOBATH TpaBa Ha

63‘-qu)paHOBa E.A. UmymiecTBeHHbIE OTHOIICHHS B pocCHiCKOl cembe: [IpakT. mocodue. M.: FOpucr, 1997. C. 54.

% Myparosa C.A. Cemeiinoe nmpaso. M., 2010. C. 128.

% Tpodumosa I'.A. Bpaumblii 1OroBOp KaK OCHOBAHHE WHIMBHIYaIbHOTO PEryIHPOBAHHS HMYIIECTBEHHBIX
otHoteHui cynpyros // Horapuyc. 2014. Ne 1. C. 14.

%Cocumarposa H.E. Bpaunblii 10roBop: mpaBoBasi IPHPOJA, COAepkKanue, npekpamenue / [ocyIapeTBo i Ipaso.
1999. Ne 3. C. 77.
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UMYIIIECTBO, €CJIU 10 OpayHOTO AOrOBOpa OHO OBLIO COOCTBEHHOCTBIO CYIpYra, a
nocine Opaka mpU3HAHO COBMECTHOM COOCTBEHHOCTHIO MO0 OpauyHOMY JAOTOBODY.

Tpetps mpobiieMa 3akitoyaeTcssi B TOM, YTO MOCJE MpeKpalieHus opaka y
CYNIPYroB MOTYT OCTaThCsi HEKOTOphIE MpaBa M OO0S3aHHOCTH, HO JIEWCTBHE
JIOTOBOPHOT'O PEXMMA IPABOBOTO PETYIMPOBAHUS HE UMEET YETKOTO OIPEIEIICHHUS.

B pamkax wuccienoBaHus HEOOXOJUMO OCTAHOBUTCA Ha UCCIECIOBAHUU
Ka)XI0W U3 yKa3aHHBIX PoOIeM.

Bomnpoc nogmeHsl OpayHOro JOroBOpa JOTOBOPOM AApEHHs] WM MEHBI HE
pa3 NoAHUMAJICA B IOpUIMYECKON auTeparype. [Io MHEHNIO OAHUX YyUEHBIX, €CIIU B
coliepkaHue OpayHOro JIOroBOpa BXOJIWUT TOJIBKO OOS3aHHOCTh IEpeaaTh
UMYIIECTBO O€3BO3ME3HO MM B3aMEH BCTPEYHOI'O MPEACTABICHUS, TO TaKOH
GpadHbIA JOrOBOp JOJKEH OBITh PH3HAH MPHTBOPHOI CHENKON® , XOTS 3aKOH He
3anpenaeT Takyro (GopmyaupoBKy. Ilo MHEHHIO Ipyrux aBTOpoB, Hanmpumep E.A.
YedpaHoBoil «k OpauHOMY JOTOBOPY MOTYT MPUMEHSTHCSI HOPMBI TPAKIAHCKOTO
3aKOHOJATEIbCTBA KaK O BO3ME3JHBIX, TaK M O€3BO3ME3JHBIX [OTOBOpax, B
3aBUCUMOCTH OT KOHKPETHBIX YCJIOBUU OpayHOro ):[orOBopa»68. IIpu sToM, mo
MHeHUIO JI.b. MakcuMoBrYa, MOKHO MPUMEHSTh TPAXKAAHCKOE 3aKOHOAATEIBCTBO
0 0€3BO3ME3NIHbIX JOrOBOpaxX K HWMYIIECTBEHHBIM OTHOILECHUSIM CYIPYIOB,
IIPUMEHEHHE K€ 3aKOHOJATEIbCTBA O BO3ZME3HBIX CIEJIKaX BO3MOKHO TOJIBKO IIPU
YCJIIOBUM, €CIIA 3TO HE NPUBOAUT K BO3HMKHOBEHHIO BO3ME3IHBIX OTHOLIEHUU
MEKIy CYIpyraMu° . BpadHblil ZOTOBOP CPAaBHHBAIOT C TPaKJAHCKO-MPABOBBIMH
JOTOBOPAaMM, IIOCKOJBKY M TOT, MW JpPyI'M€ SBISAIOTCA  COTJIALIEHUEM,
ONPENEIAIONUM «ITPUHAIIEKHOCTh UMYIIIECTBA BMECTO OJHOTO JIMIA APYTOMY, B
TO BpeMs KakK COAEp)KaHUE Yy JOTOBOPOB paanque»m. Msr cornacusl ¢ U.B.
CaMCOHOBOI B TOM, YTO LIE€JIb IOTOBOPOB MEHBI U JAPEHUS — NEPEXO] UMYIIECTBA

OT OJHOTO JulIa K ApyroMmy, a Iejb OpayHoro JOroBopa 3akKJIIOYaeTcs B

%7 Cemeitnoe npaso: Yuebmuxk / [lox pex. I1.B. Kpamenuuuukosa. M., 2010. C. 109 - 110.

%8Yepanosa E.A. MMyIecTBeHHBIC OTHOIMICHHS Cynpyros: Hayuno-npakruueckoe mocoGue. M., 2008. C. 116.
° Makcumosma JI.B. Bpaunslii 10oroBop B poccuiickom mpase: Juc. .. Kauz. opu. Hayk. M., 2002. C. 12.

"0 Camconosa U.B. Pasnen uMmymiecTsa cynpyros: npakrudeckoe nocodue // CIIC KoncynbranT [Iimroc. 2010.
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YCTaHOBJICHUM WHJWBHIYAJIBHOTO PETYJIMPOBAHMS MMYLIECTBEHHBIX OTHOILICHUMN
MEXIY Cynpyramu.

Btopast npoGiema 3akiiro4aeTcsi B TOM, UTO B COOTBETCTBHH C 1I. 2 cT. 42 CK
P® Opaunblil 10roBop MOXET OBITh 3aK/IIOUYEH KaK B OTHOLIEHUM HMMEIOLIErocs,
TaK U B OTHOLUEHUHU OYIYyIIEro MMYIIECTBA CYNPYroB, B TOM YHUCIE MPH KEJIAHUN
CYIIPYTOB HMYIIECTBO MOKET OBITh 3apErMCTPUPOBAHO B OOIIYIO JOJIEBYIO
cobcTBeHHOCTD . CYNpyri He BIpaBe B OpauyHOM IOTOBOPE HM3MEHSATH PEKHM
COOCTBEHHOCTH B OTHOIICHHH HMMYILIECTBA, NPUHAMIEKAIIET0 KaXIOMy U3
CYIIPYrOoB 70 BCTymJieHUs B Opak. V3MeHeHHe yKa3aHHOTO IpPaBOBOIO pexuMa
COGCTBEHHOCTH OPAaYHBIM JOTOBOPOM HEOIYCTHMO .

OAHOrO AMCIO3UTUBHOIO PETYJIMPOBAHUS U HAIM4YUs OpadyHOTo JIOrOBOpa
HEJOCTAaTOYHO, YTOObI H3MEHUThb PEXUM YK€ HMEIOUIErocsi y Cynpyros
umyiecta. Jpyrumu cinoBamu, CK P® npumeHseT nmpuHOUN OOpaTHOM CHUIIBI,
YTO HAa Hall B3I HEIONYCTHMMO. ENMHCTBEHHBIM NPAaBOMEPHBIM BAPHUAHTOM
OyneTr mepepeructpanusi npaBa coOCTBEHHOCTH. [103TOMy CTOMT corjacuthes C
TEMH aBTOPAMH °, KOTOpbIE BBICTYNAIOT 3a OTPAHMYCHHE BBEIACHHS HOBOTO
UMYILECTBEHHOIO pPEXHMa B OTHOLIEHWM JIMYHOIO MMYLIECTBA CYIPYIOB,
nepepacnpefesieHie 3TOr0  HMMYIIECTBA JIOJDKHO MPOUCXOJUTh B paMKax
IPa)X/IaHCKO-TIPaBOBbIX CJEJIOK, KOTOpble BCTymaiu Obl B CHJIy C MOMEHTa
3aknroyeHus: Opaka. B coorBerctBum ¢ 1. 3 ct. 43 CK PO, nelictBue OpavyHOro
JIOTOBOpA TpEKpallaeTcsi ¢ MOMEHTa MPEeKpallleHnus Opaka, 3a MCKIOYEHUEM TeX
00513aTeNbCTB, KOTOPbIE MPEAYCMOTPEHBI OpauHbIM JOTOBOPOM Ha MEPUOJ MOCie
npekpamieHuss Opaka. PopMynMpoBKa SBHO HeyJayHas B CHJIY TOro, 4TO Kak
MOXXET TNPEKPATUTh JEUCTBUE JOTOBOP, OTEJIbHBIE IIOJOXKEHUS KOTOPOIro
npoAopKaoT  AeiictBoBath? C  mpekpaileHueM Opaka Mpekpamaercss u

WHJVBUAYAJIBHOE PETYJIMPOBAHME OTHOLICHWM MO MOBOAY MMYLIECTBA, & MECTO

"HacronbHas KkHura Hotapuyca: B 4 T. / E.A. bensuckas, P.b. bproxos, b.M. T'onrano u ap.; mox pen. U.I.
MengeneBa. 3-e u3n., mepepad. u mom. M.: Craryr, 2015. T. 2: IlpaBuna coBeplueHHS OTIENBHBIX BHJIOB
HoTapuanbHbIX feficteuit. C.401.

"ITocranoBrenue CexbMOro apOMTPaKHOTO aneuIIUOHHOTO cyaa oT 29.06.2011 Ne 07AI1-10328/09(17) o nemy
Ne A67-2757/2009. JoxymenT He omybnukoBan // CIIC «Koncynprant [Tnrocy.

Tpodumosa I'.A. Bpaunplii JOroBOp KaK OCHOBAHHE HHIMBHIYATHHOTO PETYIHPOBAHHS HMYIIECTBEHHBIX
otHoteHui cynpyros // Horapuyc. 2014. Ne 1. C. 14.
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CYNpYroB 3aHUMAIOT 3KC-CYNpPYIrH, HO OCTalOTCs IpaBa OBIBIIMX CYIPYroB Ha
UMYIIECTBO, MOJy4YeHHOE MO OpauyHOMY JOrOBOPY, MpaBa U OOS3aHHOCTH IIO
HEHCIIOJITHEHHBIM B TIepHoJ; Opaka o00s3aTenbCcTBaM, TpaBa W OOS3aHHOCTH,
NpPEeIyCMOTPEHHbIE Ha TMepuoj Toclie TMpeKpaiieHuss Opaka (cpeiacTBa Ha
coJiep>kaHue ObIBIIEro cynpyra). B cBs3u ¢ ykazaHHBIM, MOXHO coryiacures ¢ I.A.
TpodumoBoii B TOM, YTO OMMOOYHBI MHEHHS aBTOPOB, CUYUTAIOUIUX «YTO
pacTopkeHue Opaka Kak OJHO M3 OCHOBAHMM €ro NpEeKpalleHHs BJIEYET
MpeKpalleHre OpayHoro JJOroBopa MpH YCIOBUH, YTO OpayHbIM JIOTOBOPOM
PEeryJIupOBAIUCh OTHOIICHHS TOJBKO B MEPHOJ] Opaka M HUKAKUX 005S3aTelbCTB
OpaydHbIM JJOTOBOPOM HE MPEAYCMOTPEHO Ha CIIydail pacTOP>KEHUS 6pa1<a>>74.

[IpoBeneHHBIN aHaIM3 TMOJIOKEHUH O OpadyHOM JOTOBOPE KaK OCHOBBI
WHJVMBUAYAJIILHOTO  PEryJMPOBAHMS  HUMYIIECTBEHHBIX OTHOLICHUN  MEXIY
CylnpyraMyd TIO3BOJIIET OTMETUTb, 4YTO OpayHbId JIOTOBOP HE TOXIECTBEHEH
IrpaXIaHCKUM JIOTOBOpaM O TniepeAadye umyiiectBa. Ero cyrth 3akitouaercss B
BO3MOXXHOCTH TMPUMEHUTH JTUCIIO3UTHUBHOE PETYJIUPOBAHUE K HMMYIIECTBEHHBIM
OTHOUIIEHUSIM CYIPYroB. B TakoM KauecTBE OH HE MOMJICKHUT IMPEKPAUICHUIO B
cillydae pacTopKeHusi Opaka, TIOCKOJbKY pacTopkeHue Opaka HE BIIEUYET
aHHYJMPOBAHUE B3ATHIX Ha ceOs M0 OpayHOMY JIOTOBOPY 00S13aTEIBCTB, €CJIM OHU
HE pealn30BaHbl. BBOAWMBIN OpayHbIM JOTOBOPOM HWMYIIECTBEHHBIM PEXKUM
HAaYMHAET JEeUCTBOBaTh C MOMEHTA BCTYIUICHHS B CUJIy OpadyHOro J0roBopa, U
MpeKpailaeT CBOe JECUCTBUE TOJBKO B OTHOIIEHWU OYIyIIMX HMYIIECTBEHHBIX
OTHOIIIEHUH U TOJHKO C MOMEHTA MpeKpaleHus opaxa.

B cuity cxoxkecTr OpauHOro IOroBOpa M COTJIALIEHUs O pa3jieliec UMYILECTBa,

CJICAYCT YCTKO NPCACTABIIATh UX OTJINYHA.

™ Cwm.: Anpbuxo M.P. IOpummueckasi CyIIHOCTb 3aKOHHOTO M IOTOBOPHOIO PEryIHPOBAHHS HMYIIECTBEHHBIX
otHowenudd cynpyros // Hotapmyc. 2010. Ne 5. C. 32; TonctukoBa O.M. [Ipusnanme OpayHOro poroBopa
HenelicTBuTeNIbHBIM. OCHOBaHMS NpeKpalleHns Opaynoro gorosopa // Cubupckuii opuaudeckuii BectHuk. 2005. Ne
4. C. 42; Mpickun A.B. FOpunnueckoe neiicTBue OpauHOTro JOTOBOpA MPH PAaCTOPXKEHHMHU U MpeKpalleHun Opaka /
Horapuyc. 2013. Ne 1. C. 43-44.
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Bo-nepBrix, oTH4Ms B CyOBEKTHOM cocraBe”. B coorBercrBun ¢ CK PO,
CTOpOHaMH OpayHOTO JOrOBOpa MOIYT OBITh Kak CYNpyrd, Tak M JHIA,
BCTymaIue B Opak. B cBoro odepenn cornaimieHue o paszesie UMyIIecTBa MOXKET
OBITH 3aKJIFOYEHO JIMOO MEXKITY CYNpyramu, JM00 ObIBITUMHU CYIIPyTaMHU.

Bo-BTOpBIX, OTIMYMS B COACpXKaHUH, MOCKOJbKY OpayHbIM JIOTOBOPOM
MOXHO YCTAHOBUTBH JIFOOOM pEXKUM COOCTBEHHOCTH: COBMECTHOM, JOJEBON U
pa3/eNbHOM, a COTJIAlICHUE OrPAHUYMBAETCS TOJBKO OOIIEA0JEBON U pa3/iebHON
COGCTBEHHOCTBIO .,

B-Tperbux, ominuus B npeamere. llpeagmerom OpayHOro JA0roBopa MOKET
OBITh KaK MMEIOLIEECSs MMYIIECTBO, TaK U TO, KOTOPOE MOSIBUTCS B OyaylleMm, B
CBOIO OYEpE/b, COIJIAIIEHHE MOXKET OMNPEACNATh TOJBKO CYAb0y HaXKUTOTO
UMYIIECTBA, MPUYEM HAa MMYIIECTBO, NPUOOPETEHHOE B JalbHEWIIEM pPEXUM
COTTIANICHHUS PACIIPOCTPAHATHCS He OyneT . JIpyriMHu CI0BaME, GPadHBIi JOrOBOP
perynupyer Oyayliue HWMYLIECTBEHHbIE IPABOOTHOILIEHUS, a COIJIAIIeHHE
MOJIBOJIUT UTOT YK€ UMEIOIIMMCS.

B Hacrosimiee Bpems, y CorjamieHusi O pasjesie UMyLIecTBa U OpayHOro
JIOTOBOpa €CTh 00IIast 4YepTa, MOSBUBIIASACS B CBS3HM ¢ BHeceHHeM B cT. 38 CK PD
M3MeHeHni °. B HacTosee Bpems cT. 38 CK P® ycranaBnuBaetcst 00A3aHHOCTb
0 HOTapuajIbHOMY YJOCTOBEPEHUIO COTJIAIICHUS O pa3jiesie 00Iero MMyIecTBa,
HAQXUTOrO CyNpyramMmd B mepuoj Opaka. PaHee HoTapuaibHOE YIOCTOBEPEHHE
TAKOTO COTITALICHHS SBISUIOCH IPABOM CYIIPYTOB, 4 HE 00S3aHHOCTBIO .

Kpome paccMOTpEHHBIX COIIalIeHHUM, €IIe OJHUM CIOCOOOM MPEKPaTUTh
3aKOHHBIA PEXUM COBMECTHOM COOCTBEHHOCTHU CYIPYTOB SIBJIIETCS JTOCTHUKEHUE
COTJIALIEHUS CYNIPYroB 00 YCTaHOBJIEHHWHU J0Jieil B oOuieM umyniectBe. CoriacHo

MOJI0KEHUSIM CEMEHHOTO 3dKOHOJATCIILCTBA CYIIPYT'H CBO6OI[HBI B YCTAHOBJICHUU

"> 3pennropoackas H.®. JIoroop cymnpyros o pasjelie IMyIIECTBa: B3NS Ha mpoGiemy // CeMeHOe 1 JKHITHIHOE
npaso. 2009. Ne 5. C. 20 - 23.

’® Camconosa U.B. Paszen uMyIecTBa cynpyros: npaktudeckoe nocodue // CIIC Koncynbsrant [Tiroc. 2010.

7 ByroBa E.A. O HekoTopbIX Bompocax TpaHchopMmanuu oOIIeil COBMECTHOW COOCTBEHHOCTH B JIOJEBYIO //
Cospemennoe mpaso. 2014. Ne 6. C. 70.

78 OenepanbHbiid 3ak0H 0T 29.12.2015 Ne 391-03 "O BHeceHUM W3MCHCHHU B OTACIBHBIC 3aKOHOJATEIBHBIC AKThI
Poccuiickoii denepanun’ // "Poccuiickas razera”, Ne 297, 31.12.2015.

" I11aGanoB A. VI3MeHEHHS B 3aKOHOJATENBCTBE // 2XK-1Opucrt. 2016. Ne 19. C. 13.
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CBOMX IpaB U O0s3aHHOCTEW Ha OCHOBE JIOTOBOpa U B ONpPENEIECHUU JIIOOBIX HE
POTHBOPEYAIIHX 3aKOHOAATENLCTBY YCIOBHIA JOrOBOPa® . 3aKkperuIeHHbIe B CT. 39
CK P® HOpMBI, ycTaHAaBIMBAOIIME MpPaBHJIa ONPEACIICHUS AOJEH MpU paslerne
oOIIEro MMYyIIEeCTBa CYNpPYroB, HaMpaBjieHbl Ha 3alIUTy UMYILIECTBEHHBIX MpPaB
CylpyroB M, TakuM o0pa3oM, caMd N0 ce0e He MOTryT pacCMaTpuUBaThCAd Kak
HapyHIAIMe KOHCTUTYLIMOHHBIC HpaBa81. B cootBerctBun co cr. 38 CK PO,
pazzen oO0IIero MMYIIECTBA CYNPYTrOB MOXET OBITh MPOM3BEACH KaK B MEPUOJ
Opaka, Tak M TOCJIE €r0 PaCTOPKEHUS MO TPEOOBAHUIO JIIOOOTO M3 CYNpPYroB, a
TaKKe€ B cllydae 3asBJICHHUS KpPEIUTOPOM TpeOOBaHUS O paszferne oOIero
MMYILIECTBA CYNPYTOB JJIs OOpallleHUs B3bICKAHUS Ha JOJIIO OJIHOTO U3 CYIPYrOB B
o0IIeM MMYIIECTBE CynpyroB. Pasznen o0miero uMmymiecTsa MExay y4aCTHUKAMU
COBMECTHOM COOCTBEHHOCTH, a TaKX€ BBIIEN JOJU OJHOTO M3 HUX MOTYT OBIThH
OCYULIECTBJIEHBI TMOCJI€ MPEABAPUTEIBHOIO ONPEAEHCHUS JOIM KaXJ0ro u3
YYaCTHHUKOB B IIpaBe Ha o01liee uMyIIecTBo. B cirydae cmepTu 0JHOTO U3 CYyNpyToOB
HOTapUyCOM OJHOBPEMEHHO C HACJEJACTBEHHBIMM MpaBaMU PEIIAETCS BOMPOC 00
UMYIIECTBEHHBIX  MpaBax TMEPEXKUBIIETO Cynopyra HCXOAs U3  pexkuMa
MMYIIECTBEHHBIX OTHOIICHUHN, JEUCTBOBABIIETO MEXKIY cynpyraMHBZ. ITo MHEHMIO
E.}O. JlamelikuHoi, mpobiieMa 371eCh 3aKII0YAETCA B TOM, UTO CPOKOB peain3aluu
MpaBa Cylnpyra 3aKOH HE YCTAaHAaBIMBAET, CYNpPYr 3asBISE€T O CBOUX IIpaBax
nojaveul 3asBiaeHUs HOTapuycy B Jiro0oe BpeMs. B coorBerctBum ¢ m. 1 cT. 9 'K
P® «rpaxnane M OpUIAYECKHE JIMIA MO CBOEMY YCMOTPEHHIO OCYIIECTBIISIIOT
MpUHAJJICKAIIME UM IpakaaHckue npasa. OTka3 rpaxaaH U IOPUANYECKHUX JIUIL OT
OCYUIECTBJICHUS MPUHAAJICKAIINX UM MPAB HE BJICUET MPEKPAIICHUS ITUX MPaBy.

CrnenoBateslbHO, MPaBO Ha BBIIET CYINPYKECKOW JOJIM NEPEKUBIIMM CYIPYroM

% Onpenencune Bepxororo Cyma P® or 07.06.2016 Ne 88-KI'16-1. Jlokyment He omy6umkosan // CIIC
«KoncynbranT [lnrocy.

8 Onpenenenne Koncrurymmonroro Cyma P® or 17.11.2009 Ne 1503-O-O "OG oTKase B NPHHSTHH K
paccMoTpeHnto kanoObl rpaxaaH [IpaBocinaBHoBoi Amnactacum BsuecnaBoBubl u IlpaBociaBHOBO# EneHs
AneKkcaHIpOBHBI HAa HapylIEHUWE HX KOHCTUTYHUOHHBIX mpaB cratheil 39 CemeliHoro xogekca Poccuiickoit
Oenepanun, a Takke craTbsiMu 376 u 377 I'paxnaHckoro mpoueccyanbHoro kojaekca Poccuiickoit deneparun”.
Joxyment He onyonukosan // CIIC «KoncynbsranT ITmocy.

% Tameiikuna E.IO. [TpaBo COOCTBEHHOCTH CYNPYroB B COBPEMEHHOM POCCHHCKOM 3aKOHOZIATENILCTBE M POJIb
HOTapuata B ero ocymectinennu // Horapuyc. 2015. Ne 1. C. 18.
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COXpaHsgACTCAa OaXE€ B ClIydac OTKasa IICPCKUBIICIO CYIIpyra BOCIOJIB30BaATLCsA

NpCa0CTaBJICHHBIM €MY IIPABOM.

2.2 OcobeHHOCTH pa3ziena 00IIero MMYIIECTBA CYIPYTOB B Cy1Ie0HOM

IMOPAAKE

[lepeiineM K pacCMOTPEHUIO MPUHYJUTEIBHOTO TMOpSAKA  pasjela
UMyIllecTBa MEXIy cynpyramu. B ciydae cropa paszen o0iiero MMyIiecTBa
CypyroB, a TaK»Xe€ ONpEIeJICHHEe [0JIeil CYNpyroB B 3TOM HMYIIECTBE
pou3BOAITCS B cyneOHoM mnopsiake. [Ipu pazgene o61iero uMymniecTsa Cynpyros
Cyll MO TpeOOBAHHUIO CYMNPYTOB OMPEICISICT, KaKoe HMYIIECTBO MOIJICKUT
nepeaue KaxaoMy U3 CyIpyroB ..

OOGmielt COBMECTHOM COOCTBEHHOCTBIO CYIIPYTOB, IOJJICKAICH pasaeiny
SABJISIETCA JIFO0OO€ HAXUTOE UMM B Tepuoj Opaka JBIKHUMOE W HEIABUKUMOE
UMYIIECTBO, KOTOpoe B cuity cT.cT. 128, 129, 213 'K P® moxeT ObITh 00bEKTOM
mpaBa COOCTBEHHOCTH Tpa)<JaH, HE3aBUCUMO OT TOTO, HA UMsI KOTO U3 CyIpyroB
OHO OBUIO MPUOOPETEHO WJM BHECEHBI JACHEXKHBIE CPENICTBA, €CIU OpayHbIM
JIOTOBOPOM MEXIAY HUMHU HE YCTAHOBJIEH MHOM pEeXUM 3TOro umyiecrna. [lpu
TOM HYKHO TMOMHHTB O TOM, 4TO B cwiy 1. 3 cT. 42 CK P® ycnoBus OpayHoro
JIOTOBOpa O PEXKHUME COBMECTHOIO MMYIIECTBA, KOTOpPHIC CTaBSIT OJHOTO W3
CYNpYyTroB B KpaiiHe HEOJIAronpusITHOE TOJOKEeHHE (HAIIpUMED, OJIMH U3 CYIPYTOB
MOJTHOCTBIO JIMIIIAETCS MpaBa COOCTBEHHOCTH HAa UMYIIIECTBO, HAKUTOE CyNpyraMu
B miepuojJ Opaka), MOTyT OBITb TpPHU3HAHBI CYAOM HEJCHCTBUTEIHHBIMH IIO
TpeOOBAHMIO ATOTO CyIpyTa.

Paznen oOmiero wumyiiecTBa CynpyroB MPOU3BOAUTCA 110 IpaBUIIaM,
yctaHoBJIeHHbIM CT. 38 u 39 CK PO u ct. 254 'K P®. Croumocth UMyIIECTBA,

TIOJUIeXKAILETO pa3Jielly, ONMpeaesseTcs Ha BpeMsi pacCMOTpeHus jaena. B cocras

8 Zaiinesa T.W. Hacronbuas KHura HoTtapuyca: B 4 Tomax / nox pen. M.I. Mexnseznesa. 3-e usa., nepepab. u no.
M.: Craryt, 2015. T. 3: CemeiiHoe 1 HacIeICTBEHHOE IIPAaBO B HOTapHaiabHOI npakTuke. C.620.
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UMYILECTBA, MOJUIEKAIIETr0 pa3leiy, BKIOUYaeTcsl olllee MMYIIECTBO CYNpYTroB,
UMEIOIIEECS Y HUX B HAJIMYMU HA BPEMsI PaCCMOTPEHUS Jiea TM00 HaxoadIeecs y
Tpetbux Juil. llpu pasmene wMylecTBa YYUTBHIBAIOTCS Takxke OOIIUe JOJTU
CYIIpYIOB M IpaBO TPeOOBaHUS MO 00s3aTEIbCTBAM, BO3HUKIIMM B HHTEpecax
cembu. DAKT perucTpanyy JOroBOPOB U MPaB HAa HEABUKUMOE MMYIIECTBO IOCIE
pacTop>keHus Opaka IpU pEeLIeHUH BOIpoca 00 OTHECEHHWH MMYIIECTBA K 00LIeEMy
MMYILECTBY CYIIPYTrOB HE UMEET IMPABOBOI'0 3HAUYECHMS JJI pa3pelieHus crnopa, noo
[JIABHBIMHM YCJIOBHUSIMHU, ONPEIEISIOIIMMUA HMMYIIECTBO KaK COBMECTHO HAXHUTOE
CYIIpyraMH, SIBJIIFOTCSI ~MOMEHT  BO3HHUKHOBEHHMS  MaTEpHAJIbHO-IIPABOBBIX
OCHOBAHMI IPHOOPETEH S TAKOTO MMYIIECTBA ¥ HCTOYHHKH €rO OIIAThL .

K HaxuToMy BO Bpems Opaka UMyLIECTBY (0OIIEMYy UMYIIECTBY CyNpPYyroB)
OTHOCATCS, B TOM YHUCJE, NOJYYCHHBIC KAXIAbIM M3 HUX JCHEKHBIC BBIIUIATHI, HE
MMEIOIINE CIEHUATIBHOTO LENEeBOro HazHaueHus. Hampumep, umes cnenuanbHOE
LIEJIEBOE€ HAa3HAYEHUE, CPEACTBA MATEPUHCKOrO (CEeMEHHOro) KamuTajla He
SBJIIIOTCSL COBMECTHO HAXKUTHIM HUMYILIECTBOM CYNPYrOB M HE MOTYT OBbITh
paszeneHbl MeXJ1y HUMU. B 3TOM ciiyyae AeTH JOJDKHBI NPU3HABAThHCA
yYaCTHUKaMU  JIOJIEBOM  COOCTBEHHOCTM  Ha  OOBEKT  HEABMKMMOCTH,
npUOOpPETEeHHBIM (TIOCTPOEHHBIA, PEKOHCTPYUPOBAHHBIM) € HMCHOJIb30BAHUEM
CPEJICTB MATEPHHCKOTO KaluTana .

He sBnsiercss o0mKMM COBMECTHBIM HMMYIIECTBO, TPUOOPETEHHOE XOTS U BO
BpeMsi Opaka, HO Ha JIMYHBIE CPEICTBA OJHOTO U3 CYIPYroB, IMPHUHAIJIEKABLINE
eMy 10 BCTYIUICHHs B Opak, MOJy4eHHOE B Jlap WM B MOPSJIKE HAcJelIOBaHUS, a
TaK)Ke BEUIM WHAMBUIYAJIBHOTO MOJIb30BAaHUS, 32 UCKIIOUEHHEM JAParolieHHOCTEn
U JAPYrUX MPEIMETOB POCKOIIU. YUYUThIBas, YTO B cOOTBETCTBUU ¢ 1. 1 cT. 35 CK
P® BnaseHue, Mosib30BaHHE U PACHOPSIKEHHE OOIIMM HMYLIECTBOM CYIPYIOB
JOJKHO OCYIIECTBIISITBCS MO HMX OOOIOJHOMY COTIJIACHIO, B Cllydae, Korja mpu

paccMOTpeHUH TpeOOBaHUS O pasfeie COBMECTHOM COOCTBEHHOCTH CYIIPYTOB

84 Omnpenencaue BepxoBaoro Cyma P® or 16.07.2013 Ne 5-KI'13-70.JoxymenTt He omyOnukoBan // CIIC
«KoncynpranT ITmrocy.
8 Omnpenenenne BepxoBHoro Cyna P® ot 26.01.2016 No 18-KI'15-224. Jlokyment He omyOmukoBan // CIIC
«KoncynsranT ITmtocy.
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OyZIeT yCTaHOBJIEHO, YTO OJIMH M3 HUX MPOU3BEJ OTUYXKIEHUE 00IEer0 UMYIleCTBa
WJIM U3PAcX0JI0Baj €ro 1o CBOEMY YCMOTPEHHIO BOIIPEKH BOJIE IPYTOro Cymnpyra u
HE B UHTEPECAX CEMbH, IMOO CKPbLI UMYILIECTBO, TO MIPHU PA3/AEIIe YUUTHIBAECTCS 3TO
UMYIIIECTBO WJIM €ro CTOMMOCTh. Eciu mociie (akTUYecKoro mnpeKpaiieHus
CEMEHHBIX OTHOIICHWH W BEICHUS OOIIEro XO3SHCTBAa CYNPYTd COBMECTHO
UMYIIIECTBO HE Mpuodperanu, cya B coorBerctBuM ¢ 1. 4 cr. 38 CK P® moxer
IPOU3BECTU pa3lie] JHIIb TOr0 HMYIIECTBA, KOTOPOE SBISJIOCH UX OOmIEen
COBMECTHOM COOCTBEHHOCTBHIO KO BPEMEHM MpPEKpalleHus BeJICHUSI OOIIero
xo3sicTBa.  MMymiecTBo, HaXUTOE€ KaXJbIM W3 CYNpPYIroOB, IPU3HACTCSH
COOCTBEHHOCTBIO KaXKJOTO M3 HUX TOJBKO NMPU OAHOBPEMEHHOM HAJIUYUU JBYX
YCIIOBHM: TakO€ HMMYIIECTBO HAXUTO B INEPUOJ PA3IAEIBHOIO IMPOKUBAHUS
CYIPYTOB M MPH MPEKPAIICHIH MEX/Ty HIMH CEMEHBIX OTHOIICHHUIT ",

IOpunnyeckn 3HaYUMBIM OOCTOSITEIBCTBOM MPU PEIIEHHH BOIpoca 00
OTHECEHUH UMYILECTBA K 001el COOCTBEHHOCTH CYIIPYIOB SIBJISIETCS TO, HA KaKHe
cpeactBa (iMuHble, OOIME) W TO KakUM cAelkaM (BO3ME3IHBIM WJIU
0€3BO3ME3HBIM) MPUOOPETATOCh UMYILECTBO OJHUM M3 CYIPYrOB BO BpeMs
Opaka. HMmymectBo, mnpHOOpPEeTeHHOE OJHUM U3 CYIOpPYroB B Opake 10
0€3BO3ME3HBIM TIPaXIaHCKO-TIPABOBBIM  CAEJNKaM (Hampumep, B  MOPSAKE
HACJIEJOBaHMsI, JapeHus, NPUBATU3ALMM), HE SBIAETCS OOIIMM HMYILECTBOM
cynpyroB. IlpuoOperenue wumymiectBa B mnepuoa Opaka, HO Ha CpEACTBa,
NPUHAAJICKABIIME OJHOMY U3 CYNPYrOB JIMYHO, TaKXe HCKIIOYAET TaKoe
UMYIIECTBO M3 pEeXHUMa O0OIeld COBMECTHOW COOCTBEHHOCTH, MOIekKallen
pasJeny MexIy Cynpyramm’. .

W3 ananusa cyneOHOM MpakTUKUA CIEAYeT, YTO OOIIUM HMYIIECTBOM
NPU3HAIOTCS JCHEKHBIE CPEACTBA, MOJYYCHHbIE B KpeOUT B mepuoi Opaka, u
HarpuMmep, TOT (akT, YTO TMOTalleHue OTBETYMKOM JI0JIra [0 HIIOTEYHOMY

KPEJIUTHOMY JOTOBOPY IPOU3BEJEHO IMOCJTE PACTOpKEHHsI Opaka, HE HU3MEHSET

8 Koncrurymmonnoro Cyma P® or 21.11.2013 Ne 1768-O "OG oTkase B NPUHATHH K PACCMOTPEHHIO JKANOBHI
rpaxaaHku ['ycapeBoil Enensl AHAaTONBEBHBI Ha HapylIeHHE €€ KOHCTUTYLIMOHHBIX NpaB IMyHKTOM 4 cTaThu 38
Cewmeiinoro xoaekca Poccuiickoit @enepanun".

8 Onpenenenne Bepxosroro Cyma P® or 23.09.2014 Ne 127-KI'14-1. Jlokyment me omy6muxosan // CIIC
«KoncynpranT ITmtocy.
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peXHMa 061Ieil COBMECTHOH COGCTBEHHOCTH CYIIPYTOB Ha KBAPTHPY ', MOTydCHHE
JICHEeT B Jlap U 3aKJIIOUYEHHWE WHBECTHIIMOHHOTO JIOTOBOpa Ha CTPOMUTEIHCTBO, HE
BJICUET MPaBO COOCTBEHHOCTH CyNpyra Ha MPUOOPETECHHYIO KBapTHUPY B MEPHO]
6paka, OHa SBISETCS 0OIeil COBMECTHON COOCTBEHHOCTBIO®.

Yro KacaeTcs MpolLecCyalbHbIX OCOOCHHOCTEH pacCMOTpPEHHs JaHHOU
KaTeropuy CIOpOB, TO MOYKHO BBIJICIHTH CIEAyIolHe. B KadecTBe OCHOBHOTO
TpeOOBaHUS BBICTYMAeT MCK O pa3felie COBMECTHO HAXKUTOTO HMYIIECTBA M O
pacTtopkeHuu Opaka, TOMOJHUTEIHFHO CYNPYTW MOTYT 3asBUTh TpPEeOOBaHUS: «00
UCKJIIOYEHUH KOHKPETHOTO HMYILECTBA W3 IMEpEeYHs HMYIIECTBA, COBMECTHO
HQXUTOTO B Tepuoj Opaka; O NPU3HAHUM KOHKPETHOTO MMYIIECTBAa JHUYHOMN
COOCTBEHHOCTBIO HCTIIA; O NPU3HAHMHM KOHKPETHOIO HMYILECTBA OTBETUYHMKA
COBMECTHOI COOCTBEHHOCTBIO CYNpPYTOB; O NMPU3HAHUU NpaBa COOCTBEHHOCTH Ha
KHUJIOE TIOMEIICHUE WM €ro JOJ0, Ha JIPYroe COBMECTHO HAXKUTOE MMYIIECTBO
WIM €ro JOJdI0; O TMpeKpalleHuHu y OTBETYMKA IpaBa IOJB30BAHUS SKHIIBIM
MOMEIIIeHNEM; 00 OTpeAeNieHNH TOpPsAKa MOIb30BAHUS JKUIBIM TOMEIICHUEM; O
B3BICKAHUW JICHEKHOW KOMIICHCALIUW; O pa3fAelie JIOJITOBBIX 00s3aTEeNbCTB; O
OpU3HAHUM HEJIEHCTBUTENIbHBIM OpayHOro J0roBOpa; O TMPU3HAHUU CHEIOK
HEJCUCTBUTEIHPHBIMA W TIPUMEHEHHWH TOCIEACTBHA WX HEACHCTBUTEIHLHOCTH
(Hampumep, CHENKH MO OTYYXKACHHUIO JOJIM JKHJIOTO IOMEILIEHUs, J0roBopa
JOJIEBOTO  y4acThs B CTPOUTENbCTBE  KWIbS, JOTOBOpa  JapeHus
KBapTUPBI/3eMETPHOTO ydyacTKa ¥ T.1.); O B3bICKAHUW AalMMEHTOB Ha
HECOBEpIICHHOJIETHUX  JeTeil; 00  OmpeleslieHnH  MecTa  JKUTEIhCTBA
HECOBEPIICHHOJIETHUX JIeTel; 00 MCKIIOYEHWH W3 aKTOBOW 3alHCH O POKICHUH
pebeHKa cBeleHH 00 OTIlE, YCTAHOBJICHUM TOpsA/Ka OOIIEHUsS C pPEeOECHKOM,
HEYMHEHUU TPETISITCTBUIN B OOIIIEHNHU; O BCEJICHUU UCTIA B KBApPTUPY, 00 00s3aHUHN

OTBCTUMKA HC YMHHUTHb UCTITY Hp@HSITCTBI/Iﬁ B I10JIb30BaHUHN KB&pTHpOﬁ))gO.

8 Onpenenenne Bepxosnoro Cyma P® or 08.09.2015 Ne 31-KI'15-7. Iokyment He omy6mukosan // CIIC
«KoncynpranT ITmtocy.

8 Omnpenenenne BepxoBHoro Cyma P® ot 27.10.2015 No 18-KI'15-189. Jloxyment He omyOmukoBan // CIIC
«KoncynpranT ITmrocy.

% Cnop o paszene umyiecTBa CynpyroB (Ha OCHOBAHHM CyIEOHOM HMPAaKTHKE MOCKOBCKOrO FOPOICKOro cyaa) /
IToMomHuK agBOKaTa: SAEKTPOH.)KYpH. 2016.
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Bo-BTOpBIX, MpU TOaYe HMCKa O pasjenie OO0IIero WMYIIECTBa CYNPYroB
JeicTByeT oOlee MpaBUiIO MOJICYAHOCTH — OH IMOJAETCs MO MECTy JKUTENbCTBA
oTBeTUMKA . YKa3aHHOE MNPABWIO JCHCTBYET, NAKE CCIM Pasjeldy MOJICHKHUT
HEIBIDKAMOE HMYILECTBO . KaK yKasbIBAIOT CyHbl, [0 TAKHM KATETOPHSIM CIIOPOB
TOJIAeTCS MCK O pa3/esie MMYIIECTBA, a He O MPU3HAHHH MPaBa COOCTBEHHOCTH .,
TaKWe WCKY HampaBlieHbl Ha M3MEHEHHE PEXMMa COOCTBEHHOCTH, a HE MCKAMH O
mpaBax Ha HMYIIECTBO,, Cyd OOS3aH OCYIIECTBHTh pasieil COBMECTHOM
COGCTBEHHOCTH, HE3aBHCHUMO OT TOTO, TJie OHA HAXOAUTCS . B cilydae HapylIeHus
oOIIero mpaBmiia MOJACYAHOCTH, CYJl JODKEH BO3BPATHTH MCKOBOE 3asiBJICHHUE IO
MOTHBAaM HEIOJCYIHOCTH NaHHOMY cyay . IIpaBna, B CyneOHOMN MPAKTHKE €CTh K
MPOTUBOIIOJIOKHOE MHEHHE, KOTOpPO€ 3aKJII04aeTcsi B TOM, UYTO MPaBHIO 00
UCKIIIOUUTETLHON TOJICYTHOCTH PACHpPOCTPAHSIETCS HAa BCE HMCKU B OTHOUICHUU
HEIBIDKHMOTO HMYIIECTBA .

B-TpeTpux, B MCKOBOM 3asiBJICHUU HEOOXOAMMO OTPA3UTh OTAEIBHO KaXK/IbIi
UMYIIECTBEHHBIM  OOBEKT ¢ yKa3aHWEM €ero IIeHbl H  JIOKYMEHTOB,
MOATBEP)KIAIONINX, YTO OH KYyIUIGH B TEepHOJa Opaka, a TakkKe IPEIbSIBUTH
JI0Ka3aTeNIbCTBa MPUOOPETEHUS UMYIIIECTBA HA OOIIUE CPEJICTBA.

B-ueTBepThIX, OTBETYMKAMH MOTYT OBITh KaK CyHpyru (SKEJIafolIne WIIH
HEKCITAIOMIIE PAa3BECTHCH) ", TaK M ObIBIIME Cympyrd . I10 cropam o paszene

. 1
BO3MOXCH M BCTPEUHBIH HCK , B KOTOPOM MOXKET OBITh yKa3aHO TpeGOBaHHE O

o AneIUIsIuoOHHOE omperenieHrne MoCKOBCKOTo Topoackoro cyaa oT 24.03.2015 no mey Ne 33-8826.JlokyMeHT He
onyosinkoBaH // CIIC «KoncynbsranT [Timroc».

%2 AnemnsiuoHHbIe ornpezeneHus MockoBckoro ropojckoro cyna ot 14.05.2015 nmo gemy Ne 33-13987/15, or
18.08.2014 1o memy Ne 33-32540.

% Onpenenenre MockoBCKoro ropockoro cyaa ot 22.06.2015 mo geny Ne 33-20318/2015.

o4 ATeIUISIIUOHHOE orpeneneHne MockoBckoro ropojckoro cyaa ot 30.05.2014 no memy Ne 33-17692.

% AnemsiponHoe onpeseneHine MoCKOBCKOro rOpoackoro cyaa ot 16.12.2013 mo geny Ne 11-41391. JlokymeHT
He onyonukoaH // CIIC «Koncynbrant ITimrocy.

% AnemsiponHoe omnpeseneHine MoCKOBCKOro ropoickoro cyaa or 14.04.2014 Ne 33-12330. JlokyMeHT He
omyommkoBas // CIIC «KoncynsranT Ilmocy.

% AnemmsuonHsle onpenenerns MOCKOBCKOro ropoickoro cyma or 10.06.2015 mo mgeny Ne 33-18600, ot
22.05.2015 mo nemy Ne 33-17403. JoxymenTs! He omyonukoBaH // CIIC «Koncynbsrant [Tmrocy.

% Kaccaumonnoe ompezeneHne MOCKOBCKOTO ropojackoro cyga ot 14.12.2015 Ne 4r-12800/2015. JlokymeHT He
onyosinkoBaH // CIIC «Koncynsrant [Timrocy.

% Omnpenenenust BepxosHoro Cyna P® ot 01.03.2016 Ne 75-KT'15-12, ot 09.02.2016 Ne 78-KI'15-45. lokyMeHT He
onyosinkoBat // CIIC «Koncynbsrant [Timrocy.

100 Onpenenenre MockoBckoro ropojckoro cyaa ot 19.08.2015 Ne 4r/6-8285/15. JIokyMeHT He OmyOIMKOBaH //
CIIC «KoncynbranT ITmtocy.
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NPU3HAHMM ~ MMYIIECTBA  JIMYHOM  COGCTBEHHOCTBIO' ', 00  HCKIIOYECHHH
MMyIIecTBa .

Kpome ykazaHHBIX OCOOCHHOCTEH, B cCllydae pa3[eibHOTO MPOXKUBAHUS
CYIIpYIOB JI0 pacTOp>KeHHs Opaka, Cyad MOXKET MpHU3HaTh HMYIIECTBO,
NpUOOPETEHHOE B MEPUOJ PA3JEIbHOrO MPOXUBAHUSA JUYHOW COOCTBEHHOCTHIO
KaXI0ro cympyra'®, a MOXeT B HEKOTOPBIX CIIy4asX MPH3HATH HMYIIECTBO
KaXJI0T0 CYIIpyra COBMECTHON COOCTBEHHOCTbIO, HAIIPUMED, €CIIU CYyJl YCTaHOBHUT,
YTO 3a CYET BJIOKEHUN OJIHOTO M3 CYNPYTOB, 3HAYUTEIBHO YBEIMYMJIACH LIE€HA

04

1
CIIOPHOI'O HMYIICCTBA KpOMe 9TOIro, Cya IIPOBCPACT COITIAICHHUC Ha

COOTBETCTBHE TPEOOBAHMUSM CEMEWHOIO M TPaKJAHCKOIO 3aKOHOJATENbCTBA, Ha
OTCYTCTBHE H3MCHCHHIT U JOTIOIHCHHN .

Takum o0pazom, pazzen oOLIEro MMYIIECTBA CYNPYTroB JOBOJBHO YacTO
CTAHOBUTCSI TIPEIMETOM CYJeOHBIX pa3OUpaTeNbCTB, B CBA3M C 4Y€M, CyAaMu
BbIPA0OTaH Psiji MPABUII: TJIABHBIMU YCIOBUSAMH, OMPEACISIONIMMHI UMYIIIECTBO KaK
COBMECTHO  HQXHUTOE  CyIOpyramu, SIBISIOTCS  MOMEHT  BO3HHUKHOBEHHS
MaTepUaJIbHO-TIPABOBBIX OCHOBAaHUM MPUOOPETEHUST TaKOro WMYIIECTBa U
WCTOYHUKHU €r0 OIUIaThl, B KaueCTBE OCHOBHOTO TPEOOBAHMS BBICTYMAET HUCK O
paszesie COBMECTHO HAKUTOTO UMYIIIECTBA U O PACTOP>KEHUM Opaka; B OTHOLICHUU
pasziena COBMECTHO HAXKHUTOTO HMMYIIECTBA JCHCTBYeT 00IIee MpaBUiIO
MOACYTHOCTH — OH TMOJAETCS MO MECTY >KUTEJIbCTBA OTBETUYMKA HE3aBUCHUMO OT
KaTeropul MMYIIECTBA, MOJUIEKAIIEr0 pas3elly; B HCKOBOM  3asBICHUU

HEOOXOJMMO OTPa3UTh OTIENIBHO KaXIbl MMYIIECTBEHHBI OOBEKT C yKa3aHHEM

€ro LEHBI, CTOPOHAMH CIIOPA MOT'YT OBITh KaK CyHpyIH, TaK 1 ObIBLIUE CYNPYTH.

19 Onpenenenne Bepxosroro Cyma P® or 15.09.2015 Ne 58-KI'15-11. Jlokyment e omy6mukoan // CIIC
«KoncynbranT [Lnrocy.

192 Onpenenenre MocKOBCKOTo ropoackoro cyma ot 10.12.2015 Ne 4r-12525/2015. JIOKyMEHT He OIy6IHKOBaH //
CIIC «KoncynpranT [Lmtocy.

193 Kaccanuonnoe ornpezeneHne MoCKOBCKOTO ropoackoro cyna ot 25.12.2015 Ne 4r-13435/2015. JlokyMeHT He
onyosinkoBaH // CIIC «Koncynsrant [Timrocy.

104" AnenumsiponHOE onpenenenne MockoBckoro ropojckoro cyaa ot 20.10.2014 mo meny Ne 33-35497. JlokymeHT
He ony6uimkoBaH // CIIC «KoncynpranT [Tmocy.

15 Anenmsmmonnoe onpenenenne MOCKOBCKOTO FOPOACKOro cyaa or 26.10.2015 mo memy Ne 33-39471/2015.
Hoxyment He onyonukosan // CIIC «KoncynsranT [Timrocy.
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2.3 CriocoOblI 3a11UThl UMYIIECTBEHHBIX MPaB CYNPYIroOB MPU pa3jee

00IIIero UMyIIecTBa

HecMoTps Ha TO, 4TO BOIpPOCAM 3aIUTHI CEMENHBIX MPaB CYNPYroB YJIEIEHO
HE TaK MHOI'O BHUMaHHs B CEMEMHOM 3aKOHOJATEIBbCTBE, a JIMIIb HA3BIBAIOTCSA
Oprasbl, IOJJHOMOYHBIE 3allAIIATh ceMeiiHble npaBa, cT. 4 CK PO ycranaBiauBaer
BO3MOXXKHOCTb ~ CYOCHIMAapHOIO  IPHUMEHEHHUS  IOJIO)KEHUH  IpakJaHCKOTO
3aKOHOJATEIbCTBA K CEMEWHBIM NPAaBOOTHOIICHHUSM. [lo BepHOMY 3amMedaHHIO
C.IO0. YHamkoson, nonoxenus cT. 12 'K PO u cr. 8 CK P® cxoxu B npueme
JO3BOJICHUSI ~ OCYUIECTBJIATH  3AIIMTy  CEMEHHBIX  MpaB  CHOCOOAMH,
MPETyCMOTPEHHBIMH, COOTBETCTBYIOIUMH HOpMaMu' . OTHOIICHHS OO
COBMECTHOI COOCTBEHHOCTH CYTIPYTOB KaK pa3 U SIBJSIOTCS TOU cepoil, rae vare
JIPYrUX NPUMEHSETCS HE TOJIBKO CEMENHOE, HO U IPakIaHCKOE 3aKOHOAATENIBCTBO.
B cBf3M ¢ HanM4MEM CIIOKHOM CTPYKTYpPbl OTHOLIEHHWH B PAMKAaX 3aKOHHOTO
peXumMa HMMYLIECTBA CYIPYTrOB, CEMEHHOE 3aKOHOJATEIbCTBO YCTAaHABIMBAET
TOJIBKO UM CBOMCTBEHHBIE CITIOCOOBI 3aLIUTHI.

Hanpumep, cnocoGoMm 3amuThl SBISETCA KOHTPOJIb CHEIOK C OOIIMM
VMMYILECTBOM, NPEANONAraloliuid, 4TO I 3aKIIYEHUS OAHUM H3 CYIPYroB
CACIIKM MO PAacCHOpPSIKEHUI0O HMYIIECTBOM, IpaBa Ha KOTOpOE MOAJexaT
rOCYAApCTBEHHONW PEruCTpallvM, CIEIKH, Il KOTOPOM 3aKOHOM YCTaHOBJICHA
oOsi3aTeNibHasi HOTapuaidbHas ¢Gopma, WU CIETKH, MOJAJIeXKalled o0s3aTenbHON
rOCyJAapCTBEHHOW  PETUCTpAllMM,  HEOOXOJMMO  MOJYYUTh  HOTApHUAIBHO
YIOCTOBEPEHHOE COMIache APYroro cymnpyra. K Takum cienkam OTHOCATCS CIETKA
0 PACMOPSDKCHHUIO HEIBIDKMMOCTBIO ', BKIIOYas gapeHne - u apeHmy. O

HCO6XOI[I/IMOCTI/I IMOATBCPKIACHWA  COIJIaCusdg  CyIIpyra HC pa3  yKa3bIBall

1%°gamkosa C.FO. CrocoGbl 3aliThl MMYIIECTBEHHBIX NPAB CyNMPYrOB: TOJNKOBAHHME MOIOKEHHH CEMEHOro
3akoHoaarenscTBa Koncturynnonnsim Cynom Poccuiickoit @eneparum / CemeriHoe u sxumuimHoe mpaBo. 2015, Ne
5.C. 26.

Y Tucemo Pocpeectpa ot 28.08.2013 Ne 14-ucx/07892-TE/13 «O mpoBeIeHHH TEPPUTOPHATHLHBIME OPraHAMH
Pocpeectpa mpaBoBOM 3KCIEpTH3bI NPEICTABICHHBIX Ha TOCYIAPCTBEHHYIO PETHCTPALMIO IIPaB JOKYMEHTOBY.
Joxyment He onyomukoBan // CIIC «KoHcynbTaHT Iuiocy.

lOBOnpeaeneHI/Ie BepxoBHoro Cyma P® ot 24.11.2015 No 4-KI'15-58. Jloxyment He omyOmukoBan // CIIC
«KoncynbraHT mmocy.
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Koncturyunonnsii Cyg PO

. Kak ykassiBaer C.}O. HamikoBa, «1BOHCTBEHHOCTh
IPABOBOTO PETYJIMPOBAaHUS, a TaKkKe CHelupUKa BHYTPEHHUX OTHOILIECHUMN
COOCTBEHHOCTH MEX]Ty CYIPYraMH BBI3BIBAIOT HA MPAKTUKE BOMPOCHI, CBSI3aHHBIE C
OOHapy>KEHHMEM U BbIOOPOM CHocoba 3allluThl, COOTBETCTBYIOIIETO XapaKTepy
HApyIICHUS WM OCHapuBaHUsA CYOBEKTHBHOTO TpaBa CyIpyra Kak y4YaCTHHKA
00ieit COBMECTHO# COBCTBEHHOCTH CO CTOPOHBI APYTOr0 CYMpyTan .

OcoObIM €TIOCOOOM 3aIIMTHI SBISETCS pasfien OOIMIMX JOJTOB CYNPYTOB.
Cornacuo n. 3 ct. 39 CK P®, o6mue n0oaru CynpyroB mpu pasjeiie 00IIero
UMYILIECTBA CYIPYrOB PACHpPElEsIOTCS MEXIy CYHpyraMH MpONOPIHOHAIBHO
IPUCYKJICHHBIM UM JOJISIM, YTO BBIp@)KAaeT MPUHIIMIT PAaBEHCTBA MPaB CYNPYyroB Ha
o0111ee UMYILECTBO B LEsAX oOecriedeHus OanaHca UMYLIECTBEHHBIX UHTEPECOB U
VX 3aIIUTy .

Eme omaum cmocoOoM 3aIuThl UMYIIECTBEHHBIX MHTEPECOB CYIpyra MpHU
pazaene obmeil COOCTBEHHOCTH U JIOJITOB SIBJISIETCSI BO3MOYKHOCTD MPEIbSIBICHUS
perpeccHoro  TpeGoBaHms > Pasmem gonra  BiedeT IepeMeHy I B
oOs3aTenbeTBe, B cuity 1. 2 ¢1. 391 'K P®, Ha nepeBon qoira Tpedyercs coriacue
KpEAUTOpa, KOTOPOE, KaK MpaBWJIO HE JAETCS, YTO JE€JIaeT HEBO3MOXKHBIM pa3jies
UMYIIECTBA HU B CyIeOHOM TOpSAKE, HU IO COTJAIICHHIO CTOPOH. B Takmx
Cllydasix Cynpyr-J0JDKHHUK MO 00s3aTeIbCTBY B Cllydae MCHOJHEHHS IMOCIIETHETO
npuoOpeTaeT mpaBo TPeOOBAHMS B CHUIY OOLIEro JI0Jra, U TEM CaMbIM, MOKET
IOAATh PETPECCHBIN UCK.

Eme ogaumM crienmduyeckuM criocoO0oM 3alluThl IPpaB MPpH paszeie 00IIero
UMYIIECTBA — COJIMJAPHAs OTBETCTBEHHOCTh CYINPYroB MO OOIIMM JOJTaM.

CTOpOHOﬁ B 00s3aTEILCTBE SBIISICTCS OJIMH M3 CYIIPYIroB, HO JOJII'U IMPHU3HAIOTCA

06IJ_II/IMI/I €CJIM OHU BO3HHUKIM U3 0053aTENLCTB B HHTCpPECAaX CCMbU H IIPpHU

109 Onpenenennst Koncruryuonnoro Cyaa P® ot 24 suBapst 2008 r. Ne 29-O-O;ot 21 mast 2015 1. Ne 1198-0.
Joxyments! He onmyOsmkoBansl // CIIC «KOHCYIBTaHT IITIOCH.

"Yamkosa C.10. Ykas.cou. C. 26.

1 Omnpenenenus Koncrurynmonnoro Cyna Poccuiickoit @eneparn ot 20 oktsaops 2011 r. Ne 1354-0-O;01 24
nexadpst 2013 roga Ne 2077-0. JokymenTst He onyonnkoBansl // CIIC «KoHCyIbTaHT IITIOC).

12 Onpenenenne KC PO or 20 mapra 2014 r. Ne 544-O "O6 oTkase B IPHHATHH K PACCMOTPEHHIO JKANOBHI TP.
Bypkosckoii Haranben Anexcannposusl 1 HukudopoBoit AHHBI JIMUTpHEBHBI Ha HapyIIEHHE X KOHCTHTYIIMOHHBIX
npaB myHKToM 3 cratbu 39 CK P®". [lokymenT He omybnukosaH // CIIC «KoHCYIbTaHT IIIIOC).
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HalpaBJICHUM BCEX IIOJYYEHHBIX TI0 00s3aTeNbCTBY Ojar Ha €€ HYXIbL.
Koucturymmonssiii Cyn P® nan takoe tosnkoanue ctT. 45 CK PO: n. 2 ct. 45 CK
P® wnHaxomuTcsi B CUCTEMHOWM CBA3M C €€ M. 1, COrIacHO KOTOPOMY IO
00s13aTeIbCTBAM OJTHOTO U3 CYIIPYrOB B3bICKAaHHWE MOXKET OBITh 0OpaIleHO JIMIIb Ha
MMYIIIECTBO 3TOTO cynpyra. JlaHHas HOpMa KOHKPETU3UPYET NPUMEHUTEIBHO K
CEMEHHBIM MPaBOOTHOILICHUSIM T0y10keHUsA 'K P®, B COOTBETCTBUU C KOTOPHIMU
10 00s13aTeJIbCTBAM OJTHOTO U3 CYNPYTOB B3bICKAHUE MOXET ObITH OOPAIlIEHO JIUIIb
Ha HMMYIIECTBO, HAaXOMAIIEeCs B €ro COOCTBEHHOCTH, a TaKX€ Ha €ro J0JI0 B
o0IlleM UMYIIECTBE CYNPYTOB, KOTOpas MpUYUTaIach Obl eMy MpU pas3jeie ITOro
MMYIIECTBA; OTBETCTBEHHOCTh MEpE]] KPEAUTOPOM B CHIIy 00S3aTEIbCTBA HECET
JIOJDKHHK; 0053aTEILCTBO HE CO37aeT O0S3aHHOCTEH JIS JIMI, HE YYaCTBYIOIIUX B
HEM B KadecTBE CTOPOH. B uckiroueHue u3 olIero rnpabmia 00 OTBETCTBEHHOCTH
1o 0053aTeNBCTBY JUIIL CAMOTO JOJDKHUKA MPEyCMAaTPUBAET BO3MOXKHOCTD - MPU
YCTAHOBJICHUH CYJIOM YKa3aHHBIX B HEM OOCTOSITEILCTB - OOpaIieHus] B3bICKAHUS
Ha 00IIee MMYIIECTBO CYNPYroB WM TMPU3HAHUS 00S3aTEIbCTBA COJIMIAPHBIM.
COOTBETCTBEHHO, OHO HAMNPABJICHO HA 3alllUTy HMYIIECTBEHHBIX HWHTEPECOB
Cynpyra-aoJDKHHUKA 0 00s3aTeIbcTBAaM B OTHOIICHUH APYTUX JIMI] U HE MOXKET
paccMaTpuBaThCS KAk HapylIalollee KOHCTUTYIIMOHHBIE IIpaBa rpamz[aHll3.
['pax1aHCKO-TIPAaBOBBIM CITOCOOOM 3aIlMThI IIPaB OBIBIIUX CYIPYTOB SBISICTCS
MPU3HAHUE CHCJIIKA HEJICUCTBUTEIBHOM M TPUMEHEHUE MOCJIEACTBUN €€
HEJACHCTBUTEIBHOCTH.

HckimrounTenbHO CEMEHHO-TIPABOBBIM CITOCOOOM 3aIlUTHI UMYIIECTBEHHBIX
MpaB CYNPYroB SBJISETCS OTCTYIUIEHHE OT IMPHUHIIMIIA PABEHCTBA JOJEW MpH
pazziene 00IIero MMYIIECTBA, KOTOPOE MOXKET MPUMEHSTHCA JJIS 3allUThI MPaB
TOrO CYINpyra, KOTOPBIM, B CHIIy OTKa3a KpEAUTOpa B pasjeie Jojara, Ccrail
€UHCTBEHHBIM JIOJPKHUKOM TI0 00s3aTelbCTBY. BMmecTo perpeccHoro ucka, oH
MOYKET IONPOCUTH MEPEPACIIPECIICHUS JOJIEU B MPABE HA UMYLIECTBO BO BpEMs

€ro pasjena, U 3a CYeT COBEH J10JIM UCTIOJIHUTh 00513aTENBCTBO NIEPE] KPEIUTOPOM.

llaOnpez[eneHI/Ie Koncruryunonnoro Cyna Poccuiickoit @enepaunu ot 17 stuaps 2013 roga Ne 4-O; Onpenenenue
Koncrurynmonnoro Cyna P® or 07.02.2013 Ne 116-O. moxymentsl He omybOumkoBanbl // CIIC «KoHcynbTanT
ITmrocy.
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Takum o00pa3om, y4uTbIBasg TO OOCTOSITEIBCTBO, UYTO HWMYLIECTBEHHbIE
OTHOUIEHUS] CYNPYTOB HAXOIATCS B IUIOCKOCTU PETyJIHPOBAaHUSA HE TOJIBKO
CEMEHHOro MpaBa, HO M TPAXKIAHCKOIO, 3aKOHOJATENb WU CyneOHas IpaKTHUKa
JIONYCKAlOT COYETaHUE CEMEHHO-IIPABOBBIX M TI'PakJaHCKO-TIPABOBBIX CIOCOOOB
3alUTBHl TIpaB CyNpPYyroB INpu pasznene obOmero umymectBa. K rpaxnaHcko-
IPABOBBIM CIIOCO0AM MO>KHO OTHECTU: KOHTPOJIb CIIEJOK C OOLIUMM HMYILECTBOM
CYIIPYrOB, pas3ien OOIUX JO0JTr0B, BO3MOXHOCTb IOJAYU PErpecCHOro MCKa,
CoJIMJapHasi OTBETCTBEHHOCTh CYNPYToOB MO 00muM jgonraM. CeMenHO-IpaBOBbIM
C0cOOOM 3allUThl SIBJISAETCA OTCTYIJICHHE OT MPHUHIMIA PAaBEHCTBA JOJIEH MpH

pasjiesie UMyIIeCTBa.
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I'naBa 3 AkTyaJibHBIE PO0OJIEMBbI pa3/esia UMYHIeCTBA CYIPYTOB
3.1 IlpoGnemsl pa3aena uMmyiiecTBa npu GOpMUPOBAHNN KOHKYPCHOM

MacCCHhI Fpa}KI[aHI/IHa-63HKpOTa

C 1 okra6ps 2015 roma ¢usmueckoe U0 MOXKET OOBSIBHTH CeOs
O0aHKpOTOM. BBeneHHE Takoro CI0KHOTO HMHCTUTYTa BBI3BIBAET TPYAHOCTH B
npuMeHenun  @PenepanpHoro 3akoHa ot 26.10.2002 Ne 127-®3  «O
HECOCTOSITENILHOCTH (GaHKPOTCTBE)» (anee - 3aKoH 0 GAHKPOTCTBE) .

B OGonpmmHcTBE 1€ 0 O0aHKPOTCTBE HAMOOJBIIYI0 TPYAHOCTH BBI3BIBACT
(dbopMHpOBaHHE KOHKYPCHOW MAacChl, OT pa3Mepa M COCTaBa KOTOPOMl 3aBUCHUT
YIOBJIETBOPEHUE HHTEPECOB KpeAUTOpoB. B  ornmume oT OGaHKpOTCTBa
IOPUIUYECKOTO JIMIA, TPAKIAHUH-0aHKPOT MOXET XOTS OBl pa3 BCTYNUTh B Opak,
4YTO JIENIACT BEPOSITHBIM BKJIIOYEHHE B KOHKYPCHYIO MacCy HMYIIECTBA,
HaXOJSIIErocs B COBMECTHOW COOCTBEHHOCTH CYHPYTOB MJIM OBIBIIHX CYNpPYTOB.
DTO O0OCTOATENbCTBO SIBISETCS BaKHBIM (PAKTOPOM B JieJe O OaHKPOTCTBE
rpa)<1aHrHa, TTOCKOJIbKY 3aTparuBaeT 3aKOHHBIE UHTEPECHI HE TOJBKO KpeIuTopa
¥ JOJDKHWKA, HO U CYIPYTa, PHCKYIOIIEr0 MOTEPSITh CBOE MMYIIECTBO . B CBSI3H ¢
TUM 3aKOHOJATeNlb YCTaHABIIMBAET TPEOOBAaHUE K JIOOPOCOBECTHOCTH JIOJKHHKA!
3alpelleHbl  JCeMCTBHs,  HampaBlieHHble  HAa  COKpbITHE  HH(pOpMaluH,
CBUJETENBbCTBYIOIIE O TOM, YTO MMYLIECTBO HAaXOAMUTCS B COBMECTHOM
COOCTBEHHOCTH.

BaxxupiM 00cTOSTENHCTBOM (DOPMHUPOBAHUST KOHKYPCHOM MacChl SBIISETCS
OTpeJIeieHe OCHOBAaHWW BO3HMKHOBEHMSI M TpPEKpalleHusi oOIIeil COBMECTHOM
cooctBeHHOocTH. K OCHOBaHMSIM  BO3HHMKHOBEHHS OTHOCSTCS — CIEAYIOIIHE
00CTOSITENBCTBA: 3aKII0YeHUE Opaka; UMYIECTBO, HAXKUTOE CyIpyraMu BO BpeMs

6pa1<a, SIBIISICTCSI UX COBMECTHOM CO6CTB€HHOCTBIO, €CJIM JOTOBOPOM MCIKAY HUMU

Wdenepanbrprii 3akon ot 26.10.2002 Ne 127-®3 (pex. ot 03.07.2016) "O HecocrostensHocTn (6ankporerBe) (¢
M3M. ¥ 101, BTyl B cuity ¢ 01.01.2017) // "Cobpanue 3akonoaarenscrsa PO", 28.10.2002, Ne 43, ct. 4190.

15 X moctoB I1.B. COBMECTHOE MMYIIECTBO CYIPYroB: MpoGIeMbl (JOPMUPOBAHS KOHKYPCHOI MAacChl TPa 1aHHHA -
6ankpora // 3akon. 2015. Ne 12. C. 68.

BepHyTbCA B kKaTanor roToBbIX AUMSIOMOB U MarMcTepckux ancceprawmm
http://y4ebHnkn.mHdpopm2000.pd/diplom.shtml



54

HE YCTAHOBJIEH UHOM PEXHUM 3TOr0 UMYIIECTBA; UMYIIECTBO KaXI0T0 U3 CYIPYroB
MOXXET OBITh MPU3HAHO MX COBMECTHOM COOCTBEHHOCTBIO, €ClId OyJer
YCTaHOBJIEHO, YTO B T€UEHHE Opaka 3a CueT OOIIero MMYIIECTBAa CyNpPYyroB WU
JUYHOTO HMYIIECTBA JPYroro Cymnpyra Ha pe3ylbTaT HHTEIUICKTyaIbHON
JESATENILHOCTH JU00 TpyJa OJHOTO W3 CYNpPYroB ObUIM MPOM3BENEHBI BIIOKEHUS,
3HAUUTEIBHO YBEJIMYUBAIOIIME CTOMMOCTh JTOTO HMYIIECTBAa (KamUTaJIbHBIN
PEMOHT, PEKOHCTPYKIIHS, EpeoOOpyI0BaHNE); 3aKII0UYECHIE OpavyHOro J0roBopa.
OcCHOBaHUSIMH TIPEKPAILCHUS] PEKUMA COBMECTHOM COOCTBEHHOCTH SIBJISIIOTCSI:
paszzen HMMYIIECTBA, 3aKJIIOYEHHE OpadyHOro JOroBOpa, HWHOTO COTJIAIICHUS
(moroBopa), He MPOTHUBOPEUAIIECTO HOPMAaM CEMEHHOTO U TPaKIAHCKOTO
3aKOHOATEIbCTBA .

[Ipu paccmorpenun nen o OaHKPOTCTBE CYAbl CTAIKUBAIOTCA C JIBYMS
BOKHBIMM BOIIPOCAMU: KakKasi 4acTh OOIIEr0o MMYILECTBA CYNPYrOB MOKET OBITh
BKJIIOYEHA B COCTaB KOHKYPCHOW MAacChl, U KaKOB MOPAJIOK €€ peanu3anuu. Psn
PYKOBOISIIMX pa3bsicHeHuit Obu1 fgaH emie B 2011 roay B pamkax [locTtanoBieHus
ot 30.06.2011 Ne 51 «O paccMoTpeHuu Aend O OAHKPOTCTBE WHIUBHUAYATIbHBIX
npeanpuHnMatenei» (mamee - Ilocranoenenne Ilmemyma BAC PD Ne 51)M.
[Inenym ykaszaja, 4YTo B cllydae €CId JOJDKHUK - HWHIWBUAYaJbHbBIN
MpEeANPUHUMATENh - COCTOMT WM COCTOsUT B Opake, HYXXHO HCXOIWUTh U3
cienyrouero. MmyiecTso, HaKUTOE Cylpyramu BO BpeMmsi Opaka, SIBISIETCS UX
COBMECTHOM COOCTBEHHOCThbIO. MMyIiecTBO CymnpyroB SBIsieTCA  OOLIUM
HE3aBUCUMO OT TOTO, HA MMsI KOTO KOHKPETHO W3 CYNPYroB OHO MPHUOOPETEHO,
3aperucTpupoBaHo win yutreHo. B coorBerctBum ¢ m. 1 cr. 45 CK P® no
00s13aTeNIHCTBAM OJTHOTO M3 CYIPYTOB B3BICKAHHE MOKET ObITH OOpAICHO JIUIIH Ha
MMYIIECTBO 3TOro cymnpyra. [Ipy HeIoCTaTOYHOCTH UMYIIECTBA KPEAUTOP BIpaBe
TpeOOBaTh BbIJIENA JOJIU CYNPYyTa-I0JKHUAKA, KOTOpas MpUYUTanach Obl Cynpyry-
JOJDKHUKY TIPU pasjelie 00IIero MMyIecTBa CyNpyroB, Uil OOpaiieHus Ha Hee

B3bICKaHUs. Takum o00pa3om, oOliee MMYIIECTBO CYNPYrOB HE MOXKET OBbITh

116 Onpenencuue CyneOHOI Koyueruu mo rpaxnanckum aenam BC PO or 27.01.2015 Ne 78-KI'14-43.
"locranosnenue Ilmenyma BAC P or 30.06.2011 Ne 51 (pex. or 06.06.2014) "O paccMOTpeHHH AET O
0aHKpOTCTBE MHAMBHIYyaIbHbIX npeanpuaumareneii” / "Bectauk BAC PO", Ne 9, centsiops, 201 1.
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BKJIIOYEHO B KOHKYpPCHYIO Maccy. B mnensx ¢opmupoBaHUsi KOHKYPCHOM MaccChl
KOHKYPCHBII YIPaBJISAIOIIMNA B HHTEPECAaX BCEX KPEAUTOPOB MOKET OOpaTUTHCA B
cyZ ¢ TpeboBaHMEM O paszelnie o0IIero uMyIiecTsa cynpyros. [lanHoe TpeboBaHue
paccMaTpuBaeTcs B Cy/i€ 1Mo 0OLIUM ITpaBUiIaM MOJIBEIOMCTBEHHOCTH.

OpnHako, eciau JBHKMMBIE BEIM HAXOASTCS BO BIIAJICHUU JTOJDKHHKA, JTUOO
OH 3HAYUTCS €IMHCTBEHHBIM IPaBOOOIaaTesIeM UMYIIECTBEHHOTO mpasa (mpasa
TpeOOBaHUS, UCKIIOUUTENBHOTO MpaBa, J0JIM B YCTAaBHOM KaluTane oOIIecTBa ¢
OTpaHUYEHHON OTBETCTBEHHOCTHIO, OE3JOKyMEHTAPHBIX LEHHBIX Oymar W mpou.),
1100 B ENMHOM rocyapCTBEHHOM peecTpe MpaB Ha HEABMKMMOE MMYILECTBO U
CHACIIOK C HUM OTPAKEHO, YTO 3apPErHCTPUPOBAHHOE HA UMS JIOJDKHUKA
HEABI)KMUMOE HUMYIIECTBO HAXOAUTCSI B €ro COOCTBEHHOCTH, KOHKYPCHBIN
YOPABJSIFOLNIMN BIPaBE MCXOAUTh K3 TOTO, YTO MMYIIECTBO NPHUHAIJIEKHUT
JIOJDKHUKY, M BKJIFOUUTH €r0 B KOHKYPCHYIO Maccy. B aToM citydae apyrou cympyr,
HE COIJIACHBIM C JAEWCTBUAMM KOHKYPCHOI'O YIPAaBIISIOIIErO, BIpaBe B 0OIIEM
NOpsIJIKE 00paTUThCA B CYJ C UCKOM O paszzese OOLIEro MMYIIECTBAa CYNpyroB U
BbIJIEJIE MMYILECTBA, NPUYMUTAIONIETOCS Ha JOJI0 JaHHOrO Ccymnpyra, Jau0o
noTpeOoBaTh MPU3HAHUS MTpaBa 001l COOCTBEHHOCTH HA YKAa3aHHOE UMYIIIECTBO.

Ecnu uck cympyra o pasaene oOLIEro UMyIIeCTBa PacCCMaTPUBAETCS MOCIHE
IPOJAXH HUMYIIECTBA B XOJ€ KOHKYPCHOI'O IIPOM3BOJICTBA, BBIPYYEHHBIE OT
MPOJIAXKU UMYILIECTBA CPEACTBA YUUTHIBAIOTCS MPU ONPEIETICHUU JA0JIEH CYNpPYyTroB.

NMymiecTBo, mpuUyUTArolleecs IOJDKHUKY B Pe3ysbTaTe pasjesia OOIIero
UMYILECTBA CYNPYIOB, NOJJIEKHUT BKJIIOYEHUIO B KOHKYpPCHYIO Maccy. Ecim B
pe3ynbTaTe pasjesia UMYIIecTBa B HaType OJUH U3 CYIPYTOB JAOJKEH BBHIIIATUTH
IpyroMy  KOMIIEHCAllUI0 B  JCHEXKHOM  Qopme, cygam  HEOOXOAUMO
PYKOBOJICTBOBAThCS ClIeyroluM. Eciii BbIIJIaTy B KOHKYPCHYIO MaccCy IOJIKEH
MPOU3BECTU CYNPYT AOHKHHUKA, TO KOHKYPCHBIN YHPABISIIONIMI HE MepeaaeT emy
MMYILECTBO, MPUYUTAIOLIEECS YKA3aHHOMY CYNPYTy B pe3yjbTaTe pasiena, 10
TOTO, KaK B KOHKYPCHYIO MaccCy MOCTYIHUT COOTBETCTBYIOLIAsl JACHEKHAsI CyMMa.
Ecnu BbimiaTa He OyJeT MNpou3BElIeHAa B CPOK, ONPEACICHHBIA CYJIOM,

paccMaTpUBAIOLIUM €0 O OaHKPOTCTBE, KOHKYPCHBIA YIPABIAIOMIUNA BIpPaBe
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peann3oBaTh YKazaHHOE UMYILECTBO MO MpaBuiiaM, cT. 138 3akoHa 0 GaHKPOTCTBE,
YCTaHOBJICHHBIM Ui pealu3alliil HMYIIECTBa, OOPEMEHEHHOTO 3aJoroM, Ha
ocHoBanuH cT. 360 'K PO.

Ecnu Beimata gofkHa OBITH MPOM3BENEHA U3 KOHKYPCHOM MAaccChl, MOCHE
IPOJAaXKH UMYILECTBA, MOJYYEHHOIO B KOHKYPCHYIO MAaccCy B Pe3yJibTaTe pasjena
OOIIEro MMYIIECTBA CYNPYroB, KOHKYPCHBIM YIPaBJISIONIMN YIUIAYUBAET CYIPYTY
COOTBETCTBYIOIIYIO CyMMY M3 BBIPYYKH OT NPOJAXH YHOMSHYTOIO HMMYILECTBA
paHee MOralleHus JI0ObIX TEKYUIUX 003aTEeNbCTB WM TPEOOBAaHUN KOHKYPCHBIX
KpPEIUTOPOB.

ApecTt, Hanaraemblii apOUTpPaXHBIM CYJIOM MpPU BBEICHUM HAOJIIOJCHUS Ha
MMYILECTBO MPEANPUHUMATENS, UMEET CBOCH LEIbI0 HEIOMYLIEHHUE pPacTpaThl
UMYILECTBA, MOJUIEkKAIIEr0o B OyAylleM BKIIOYEHUIO B KOHKYPCHYIO Maccy. B
CBSA3M C ATUM HMYIIECTBO, MPUHAJJIEXKAIIECEC MPEAIPUHUMATEII0 BMECTE C €ro
CYIIPYIOM Ha IpaBe o0I1ieil cOOCTBEHHOCTH, TAK)KE MOJJICKUT apecTy B CHIly II. 1
cT. 207 3akoHa 0 OAaHKPOTCTBE.

Paznen ganHoro MmyiecTBa, a TakXke OMpeAesieHUE J0Jiel B MpaBe oOIen
COBMECTHOI COOCTBEHHOCTH, OCYILIECTBJICHHbBIE B CYJCOHOM MOPSAIKE, SBISIOTCS
OCHOBAHHMEM [JIs OCBOOOXKJIEHUS W3-TIOJ] apecTa BbIJICJIICHHOIO MMYILECTBA WIU
JI0JIA B TpaBe oOIIel 10JIeBOi COOCTBEHHOCTH Ha 00Iee MMYIIECTBO CyIpyra
NpeANpUHUMATENSl, B OTHOIIEHHH KOTOPOTO BEIETCA N1e0 O OaHKPOTCTBE, IO
3asABJICHUIO Takoro cympyra. Ilpu 3TomM B 1ensx oOecreyeHus BO3MOXKHOCTHU
MOBOPOTA UCIIOJIHEHUS TP OTMEHE WJIM U3MEHEHUU COOTBETCTBYIOIINX CYACOHBIX
aKTOB CyJ MO XOJATalCTBY JIHUI, Y4aCTBYIOIIMUX B JieJe 0 OaHKPOTCTBE, BIIPaBe
OJHOBPEMEHHO C OCBOOOXJIEHHEM U3-TI0J apecTa MMYIIeCTBa MNPHUHATH
o0ecneunTeNbHYI0 MEPY B BUJE 3alpeTa paclopsDKeHUS TaKUM MMYIIECTBOM [0
3aBeplleHus ena 0 OaHKpoTcTBe. Pazyien uMyliecTBa Wi onpeaeieHue A0aeH mo
COTJIAILIEHUIO CYTIPYTOB C JaThl BBEJCHUS HAOIIOACHUS HE JOMYCKACTCS.

Takum 00pazoM, oOUIUM NPABWIOM SIBISIETCA, YTO TOJBKO HMYILECTBO,

nepemieiee B HHIMBUAYAIbHYIO COOCTBEHHOCTh CyIpyra-0aHKpoTa TOCIe
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paszena oOLIEro MMYIIECTBA MOXKET OBITh BKJIIOYEHO B KOHKYPCHYIO Maccy H
MOJJICKUT peanu3aliyi apOUTPAKHBIM YIIPABIISIOIIHIM.

B otnuune ot cyneGHONM MpaKTHKH, 3aKOHOJATENb MOIIEN APYTUM IyTEM,
onpenenuB B cT. 213.26 3akoHa 0 OAHKPOTCTBE, YTO MMYIIECTBO TI'PaKJAaHUHA,
MpUHAJJIeKAIIEe €My Ha mpaBe 0oO0IIell COOCTBEHHOCTH C Cynpyrom (OBIBIIUM
CYNpYyroM), MOAJIEKUT pealln3aluu B JieJe 0 OaHKPOTCTBE TpaxaaHuHa. B Takux
ciydasx cynpyr (OBIBIIMII Cympyr) BIpaBe y4acTBOBaTh B Jiel€ O OaHKPOTCTBE
rpaKJaHWHA TIPU PELIEHUH BONPOCOB, CBA3AHHBIX C pealn3alued oOuero
MMyHIeCTBa. B KOHKYpCHYIO Maccy BKIIFOUAETCS YacThb CPEJCTB OT peaiu3aluu
o0111ero MMyIIecTBa CynpyroB (OBIBIIMX CYHNPYroB), COOTBETCTBYIOIIAS J0JIE
rpakJIaHMHA B TAKOM MMYIIIECTBE, OCTAJIbHAS YaCTh 3TUX CPEJICTB BBIILIIAUMBACTCA
cynpyry (OwiBiiemy cynpyry). Ecaum mpu 3ToM y CynpyroB HUMEIOTCS OOIIHe
oOsi3aTenbcTBa (B TOM YHCJIE NPU HAJIMYUM COJMJAPHBIX 00s3aTEIbCTB JIMOO
MPEIOCTABICHUU OJIHAUM CYNPYTOM 3a JPYroro MOPYYUTENbCTBA WIIM 3aJi0oTa),
MpUYUTAIoNIascs cynpyry (ObIBIIEMY CYNpPYyTry) 4acTh BBIPYYKH BBIILIAUYUBACTCS
MOCJI€ BBIIJIATBHI 32 CYET JEHEr cynpyra (OBIBILIETro Ccympyra) mo 3TUM OOLIUM
oOs3aTenbcTBaM. Hanuio npokpeauTopcKkas Mmo3uIlus, UMEIoNas 1eabi0 ObICTpoe
bopMHpOBaHHE KOHKYPCHOM MAaccChl 4epe3 MPUHYAMTEIbHYI0 pealnu3aluio
MMYIIECTBA CYIPYTa, HE SBISIOMICTOCS TOJKHHKOM .

Takum o0pazom, pu GOPMUPOBAHUHM KOHKYPCHOW MacChl JOJKHUKA UMEIOT
MecTto JaBe mnpe3ymniuu. llepBas 3aknroyaeTrcss B TOM, UYTO HMYUIECTBO,
npuoOpeTeHHOe CyNpyraMd B Mepuoj Opaka, MpPEe3IOMHUPYETCs UX COBMECTHOMU
coOcTBeHHOCThIO. CyTh BTOpPOM 3akilO4yaeTcss B TOM, YTO apOUTPaKHbBIN
YOPaBISIONIMN BOPABE BKIOYUTHh B KOHKYPCHYIO MacCy JOJKHUKA UMYIIECTBO B
TE€X CIy4dasiX, KOrJa JABWKHMBIC BEUIM HAXOAATCA BO BIAJEHUU JIOJDKHUKA,
JOJDKHUK 3HAYUTCS €IMHCTBEHHBIM IIPpaBoo01aiaTesieM UMYIIECTBEHHOTO IIpaBa, B
EnuHoM rocyaapCTBEHHOM PEECTpe MPaB HA HEJBHKMMOE UMYILECTBO U CHEJIOK C
HUM OTPa)XXEHO, YTO HEIBWKUMOE HMYIIECTBO HAXOIUTCA B COOCTBEHHOCTHU

nospkauKa. [1.B. XmoctoB 00bsicHaeTcs Takyro no3unuio [lnenyma BAC PO tewm,

18 X moctos I1.B. Vkas.cou. C. 65.
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«YTO KOHKYPCHOMY YIPaBISIOLIEMY JOCTATOYHO CJIOKHO BBISICHUTH BOIIPOC O
NPUHAJIEKHOCTH HMMYLIECTBA, a NPEMIOKEHHbIE (OpPMaNbHbIE MPU3HAKU
3HAUUTEIBHO oOneryaror ero paboty. Ilpm »TOM B KauecTBe NPOTHUBOBECA,
3allMIIAIONIEr0 UHTEpEChl cynpyra, [lnenyMm npeanaraet emy oOpaTUThCS B CY/I C
HCKOM O paszjiesnie 00IIero MMyIIecTBa 1 BbIJIe]e UMYIIECTBA, MPUIUTAIOIIETOCS Ha
JOJII0  JTaHHOTO cymnpyra, Ju00 mnoTpeboBaTh MPU3HAHUS TMpaBa oOIen
COOGCTBEHHOCTH HA YKa3aHHOE MMYIIECTBO» . I10 MHEHHIO YKa3aHHOTO aBToOpa (C
KOTOPOH CJEeAyeT COTIJaCUThCSA), BEPHOM CUMTAETCA MPE3YMIILHUs, COIIACHO
KOTOpPOW MMYIIECTBO, MPUOOPETEHHOE CyNpyraMHu B Mepuoj Opaka, sIBIsSeTCS MX
COBMECTHOM COOCTBEHHOCTBIO. ApOUTpaKHBIN YIPABIISIIOIIUN MOXKET C JIETKOCTBIO
ONpPENETUTh MOMEHT MPUOOPETEHUsI HMMYIECTBA, U B 3aBUCUMOCTU OT JAaThI
BKJIFOUUTh €r0 B KOHKYPCHYIO Maccy WM HeT. CHpaBemIMBOCTH paad CTOUT
3aMETHUTh, YTO BTOPAs MPE3YMIILHS TAKXKE MOXKET ObITh MUCIOJb30BaHA B CIydasXx,
KOTI'JIa TPY/AHO OIPENEIUTh MOMEHT NPUOOPETEHHSI UMYIIIECTBA.

Emie onHuM npoOieMHBIM BOMPOCOM SIBJISIETCS BO3MOKHOCTH COBMECTHOTO
O0ankpoTcTBa cymnpyroB. OmnpenenenueM ApoOutpaxHoro cyna Hoocubupckoit
obmactu ot 12.10.2015 r. K TPOU3BOJACTBY CyAa MPHUHATO 3asBICHUE CYIPYTOB O
NPU3HAHUKU MX HECOCTOSATEIbHBIMH (OaHkpoTamu). Pemiennem ApOUTpPa)xKHOTO
cyna HoBocubupckoir o6mactm ot 09.11.2015 1. AOMKHUKK TPU3HAHBI
HECOCTOSITeNIbHBIMU (OaHKpOTaMHu), B OTHOIICHHMM HUX BBEJEHA Mpoleaypa

12
peanu3aiy MMYIIECTBA TPAXKIAH CPOKOM HA dETHIpe Mecsma ..

B xadectBe
apryMEHTOB CyJ yKa3aJl, 4YTO, HECMOTPS HAa OTCYTCTBHE B JE€UCTBYIOLIEM
3aKOHOJATEIBCTBE BO3MOXKHOCTH BO30YXKIEHHUSI MPOU3BOJCTBA O OaHKPOTCTBE B
OTHOUIEHWHM HECKOJIbKUX JIMI, OH Yy4en cieaywumee. ['paxkaane, nomasline
COBMECTHOE€ 3asBJICHUEC O TMPU3HAHUU WX HECOCTOSTEIbHBIMH, SIBJISFOTCS
cynpyramu. Bce UMyIiecTBo, UMEIOIIEECs B paCIOPS)KEHUU CYIPYroB, HAKUTO BO

BpeMs Opaka M JIOJDKHO OBITh KBATM(DHUIIMPOBAHO KaK COBMECTHAsI COOCTBEHHOCTh

cynpyroB. OOmue o00s3aTeabcTBa (JOJITM) CYNPYrOB - 3TO T€ 0053aTENbCTBA,

19 X mocros I1.B. Ykas.cou. C. 66.
120 perenne ApbGurpaxuoro cyna HoBocubupckoii o6mactu ot 09.11.2015 Ne A45-20897/2015.
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KOTOpbI€ BO3HMKJIM [0 HWHUIMATUBE CYNPYroB B HMHTEpPECax BCEW CEMbH, WU
00s13aTebCTBA OJHOTO W3 CYNPYIOB, MO KOTOPHIM BCE MOIYYEHHOE UM OBLIO
UCIIOJIb30BaHO HA HYKbI ceMbU. O0muMu goaramu (00s3aTeabCTBaMH) CyTpyToB,
[IOKa HE JOKa3aHO 0OpaTHOE, SBISAIOTCA B YMCIE IPOYEro U KPeAUThl B OaHKAxX
a100 MHBIX (PMHAHCOBBIX OPraHU3aLUAX, MOJTYYCHHbIE HA HYXIbl CEMbHU, TO €CTh
CyJl yKa3aJl Ha oOlue 00s13aTeNbCcTBa CYNPYroB U BO3MOKHOCTh (DOPMHUPOBAHMS
00111e# KOHKYPCHOM MaccChl M €IMHOTO peecTpa TpeOOBaHU KPEAUTOPOB.

Takum 00pa3oMm, MOXHO cJenaTh BBIBOJA, 4YTO IMpu (HOPMHPOBAHUU
KOHKYPCHOI Macchl rpakJaHUHA-T0JDKHIUKA OJHUM M3 CaMbIX CJIOKHBIX BOIIPOCOB
ABJIIETCSI BONPOC Pa3fesia COBMECTHO HAXXUTOTO MMYILECTBA, U B OOJBIIMHCTBE
CIIy4aeB YCTAaHOBHUTbh TOYHYIO NMPUHAIJIEKHOCTh MMYILECTBA K MHAWBUYaTbHOU
WId oOlIel COBMECTHOM COOCTBEHHOCTH CYHNPYTOB 3aTPYAHUTEIBHO U B UTOTE
yiiep0 HAaHOCUTCSI UHTepecaMm, 0o cymnpyra, MO0 JOJKHUKA, TMO0 KpeauTopa. B
CBSI3U C yKa3aHHBIM, OCHOBHBIM MHCTPYMEHTOM pa3pelieHus HOJOOHBIX KOJUIU3HM

JOJKHBI CTAaTh MPE3YMIILUH, BEIpaOOTaHHBIE CYACOHON MPAKTUKOM.

3.2 IIpoGnembl pa3aena yCTaBHOTO KaluTalla U pealii3allii HHBIX MpaB CYNpyroB

IIpH OCYMCCTBJICHUHU ACATCIbHOCTH IOPUINYCCKOTO JIna

B cootBerctBun co ct. 48 'K P®, ropuanueckuM JUIOM MPU3HAETCS
opraHu3aiiys, Kotopas uMmeeT 000co0JIeHHOE UMYIIECTBO U OTBEYAET UM T10 CBOUM
o0s3aTeNIbCTBAM, MOXET OT CBOErO0 HMMEHH MpHOOpEeTaTh W OCYIIECTBISATH
IPOKJIAaHCKUE TIpaBa W HECTH TPaXKJaHCKUE OOS3aHHOCTU, OBITH HCTIOM H
OTBETYMKOM B CyJe. B pamMkax OCYIIECTBICHHS JEATCIBHOCTH IOPUIUYECKOTO
JUlla BO3MOXHA peajau3alus HMYIIECTBEHHBIX MpaB CYNPYroB, 4YTO HUMEET
ocobeHHoe TMpaBoBoe peryiaupoBaHue. C OJHOM CTOPOHBI, HMYIIECTBEHHBIE
OTHOILIEHUS CYNPYTOB PETYJIUPYIOTCS HOPMaMU CEMEMHOTO 3aKOHOJATEIbCTBA, C

JAPYroM CTOPOHBI, NMOPSAOK ACATEIBHOCTH IOPUAMYECKOIO JIMLA PEryJnpyeTcs
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HOPMAMH KOPIIOPATHBHOTO M TPAXKIAHCKOrO 3aKOHOIATeNbcTBa - JIpyrmmu
CIIOBaMH, B paMKax pPEeryJIMpOBaHUs UMYIIECTBEHHBIX OTHOIICHUU CYNPYTOB U UX
y4acTHsi B  YCTaBHOM  KalMWTale  IOPUAMYECKOrO0  JHIA  HPOSIBISIOTCA
KOOPJIMHALIMOHHBIE CBSI3M TPAXTAHCKOTO M ceMelHoro mnpasa. Kak mnpaBuiibHO
ykasbiBaeT B.J. CepreeB «korna B CO3JaHUU TAKUX KOMMEPUYECKUX MPEANPUATAN
y4acTBYIOT CEMENHBIE JII0/IU, BCET/Ia BOZHUKAET MHOYKECTBO BOMPOCOB, CBA3AHHBIX
C CYIpPYXECKOH moieil B Ou3HEce, MpaBaMu JPYroro Cymnpyra Ha HMYILIECTBO
dbrpmb 2.

Kak wm3BectHo, m. 2 cr. 34 CK P® omnpenenser B cocTaBe OOIIEro
MMYILECTBA CYNPYTOB IPHOOPETEHHBIE 32 CYET OOLIMX JOXO/I0B CYIIPYroB LIEHHbBIE
OyMmaru, mau, BKJaJbl, JIOJM B KaluTaje, BHECCHHbIC B KPEAUTHBIC yUPEKIACHUS
WIM B UHbIE KOMMEPYECKHE OpPTraHM3allli, HE3aBUCHUMO OT TOrO, Ha UMs KOro W3
CYyNpyroB OHU MPUOOPETEHBI JUOO HA MMS KOTO WJIM KEM M3 CYINPYroB ObLIM
BHECEHBI JICHEXKHbIE cpeAcTBa. Takke K 00lIeMy MMYLIECTBY OTHOCHUTCS 4YacTh
NpUOBLIH, ITOTyYaeMasi OT TAKOTO YYacCTHSI.

Pa3bepeM ocoOeHHOCTH pazziena AO0Jd, MOJYYEHHOM OT AesTeIbHOCTU
ropuanyeckoro juna. Kak m3BecTHO, 0COOEHHOCTHIO OOIIECTBA C OrPaHUYCHHON
OTBETCTBEHHOCTBIO SIBJIIETCA €r0 3aKPBITOCTh, YTO MPOSBISIETCS B OTPaHUYECHHUU
BXOXKJCHHUSI B COCTaB YUpeauTesed HOBBIX YJIEHOB W TMPOJAXH JOJIU TPEThEMY
JIUIY TOJIBKO C MPUMEHEHHEM NMPEUMYIIECTBEHHOTO NPaBa.

Korma mexny cympyramm BcTaeTr Bompoc o paszgene noau B OO0O, B
peryJiupoBaHUE CEMEMHBIX MPAaBOOTHOIIEHWN BMEIIMBAETCS KOPIOPATHUBHOE
npaBo. B coorBeTcTBHM co cT. 21 DeaepanbHoro 3akoHa oT 08.02.1998 Ne 14-03
«O6 06mecTBaX C OrPAHHYCHHOHM OTBETCTBEHHOCTBIO» — (mamee — @3 06
O0O0),nepexoa JOIU UM YACTH JOJIM B YCTAaBHOM KamuTaje OOLIeCTBa K OJHOMY

HWJIIN HCCKOJIbKUM YYaCTHHKaM JOaHHOI'O O6H_ICCTB3_ b0 K TPECTbUM JIMLAM

121
Jlesymkma A.H. Peanmuzamust mpaB CympyroB HpH OCYIIECTBICHHH JAEATENBHOCTH IOPHIMYECKOro Juma //

Kypnain poccuiickoro npasa. 2016. Ne 3. C. 50.

122 Ceprees B.M O COOTHOLICHMH HACIIEACTBEHHOTO, KOPIOPATHBHOIO H CEMEIHOrO MpaBa B CIIOPAX MO HOBOIY
noneit B ycrapaoM kanurtane OOO // TIpaBo n skonomuka. 2009. Ne 2.

123 ®enepanbubiii 3akon or 08.02.1998 Ne 14-®3 (pex. or 03.07.2016) "O6 obumiecTBax ¢ OrpaHHYCHHOI
OTBETCTBEHHOCTHIO" (C U3M. U J0I1., BeTyin. B cuiry ¢ 01.09.2016) // "CoOpanue 3akoHonatenscTea PO", 16.02.1998,
Ne 7, ct. 785.
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OCYIIIECTBIISIETCS HA OCHOBAaHWU CHCIIKH, B TIOPSAKE MIPABOMPEEMCTBA WIM HA HHOM
3aKOHHOM OCHOBAaHHMH. YUYaCTHHUK OOIIECTBa BIPaBe MPOJAATh WM OCYIICCTBUTH
OTUYXKJICHUE WHBIM 00pa3oM CBOEH JTOJIM WJIM YaCcTH JIOJM B YCTAaBHOM KaIuTaje
oOIIIeCTBa OJIHOMY WJIM HECKOJIbKMM Y4YacTHUKaM JaHHOro oodmectBa. Coriacue
JIPYTUX YYacCTHHUKOB OOIIECTBa MM OOIIECTBa Ha COBEPILEHUE TAKOW CIIEIKU HE
TpeOyeTcs, eclii WHOe HE MPEeayCMOTpPEHO ycTaBoM obOmiectBa. Kpome Toro, B
cooTBeTcTBHH C II. 3 cT. § @3 06 OO0 yupenurenu (y4acTHUKH) OOIIIECTBA BIIPABE
3aKJIIOYUTh JOTOBOP 00 OCYIIECTBICHHM TPaB YYaCTHUKOB OOIIECTBA, IO
KOTOPOMY OHHU OOSI3yIOTCA, B TOM 4YHCJIE OOS3YIOTCS  BO3JEPKUBATHCS
(OTKa3bIBATHCSA) OT OTUYYXKACHUS JIOIM WIM YacTH JOJU 10 HACTYTUICHHS
OTIPEICTICHHBIX OOCTOSTENHCTB.

[Iponaxka nmoaM TpeTheMy JHIy, KakK MPaBUIIO, OCYIIECTBISETCA C
COOJIIOJICHNEM TIPEUMYIIECTBEHHOTO IIpaBa MOKYMKHA OCTAJIBHBIX YYaCTHHKOB.
YyacTHUKM 0011I€CTBa MOJIB3YIOTCS MPEUMYIIECTBEHHBIM MPABOM MOKYIKH JIOJIA
WM 9acTH JOJIM YYaCTHUKA OOIIECTBA IO IIEHE MPEIJI0KEHUS TPEThbeMY JIUITY WU
M0 OTJIUYHOW OT ICHBI MPEIIOKCHHS TPETheMY JIMIy W 3apaHee OIpeaeiIeHHOM
yCTaBOM OOIIECTBa IIeHE (llajee - 3apaHee OmIpelesieHHas YCTaBOM IIeHA)
IPOMOPIIMOHANIFHO pa3MepaM CBOMX JIOJEH, eClIM YCTaBOM OOIlecTBa He
MPEAYCMOTPEH HWHOW TIOPSOK OCYIIECTBICHUS MPEUMYIIECTBEHHOTO TIpaBa
TOKYTIKA JIOJIM WJIM YacTH JIONH. Takke TpeOyeTcss HoTapuaabHOE YI0CTOBEPEHUE
CHIENIKHM, HaIlpaBJICHHOW Ha OTYYXKIEHWE NoiW. Ecnm mpu3HaTh BBIACT JOIH U3
OOIIIEro MMYINEeCTBa CYMPYroB CACIKOW MO OTYYXKIEHUIO TPEThEMY JHUI0, TO
po0JIeM HEeT — OHA OCYIIECTBIICTCS ¢ IPUMEHEHHEM ITPEUMYIIECTBEHHOTO TIpaBa
U TIpU HAJIMYUHA HOTAPUAIBHOTO yJIOoCTOBepeHus. ECTh 0JTHO «HO» - «Ipu pazjerne
UMYIIECTBA CYNMPYTOB OTCYTCTBYET XapaKTep BO3ME3THOCTH, TaK KakK TMpHU
pacmpeneNieHn Cynpyry 4YacTd JIOJId y HEro He BO3HUKAeT O0S3aHHOCTH TIO

124
MPEIOCTABICHUIO BCTPEYHOTO 0053aTENIbCTBAY *, TO MO OOIIEMYy MPABIITY pa3iel

124CTpa)K€BI/I‘I 10.H., Bocsik O.1. 3amuTa KOpHopaTUBHBIX MPaB MPH pasjeiiec MEXIy CyIpyraMH JI0JH B 0OIIeCTBe
C OrpaHHyYeHHON oTBeTCTBEHHOCTHIO // ITpaBo 1 sxoHoMuKa. 2015. Ne 3. C. 26.
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125
. B cBsA3m ¢

CYIIPYKECKOTO MMYILIECTBA OLIEHUBAETCS KaKk 0€3BO3ME3/IHAs ClIEIKa
TeM, 4to cT. 21 ®3 06 OOO ynoMuHaeT BO3ME3JHYIO CJHACJKY, IpaBuUiia
NPEUMYIIECTBEHHON MOKYIKA HNPUMEHUTh HENb3s, HO 3TO MOXKET IOBJIECYb
HapylIeHUE UHTEPEeCcOB O0IIeCTBa M JPYrMX Yy4yacTHUKOB. [lpu orcyrctBumM B
3aKOHOJATEIbCTBE HMMIIEPATUBHOTO Croco0a 3amuThl MpPaB yYaCTHUKOB U
o0IIecTBa, 3aKOHOAATENb NPEJOCTABISAET UM BO3MOXXHOCTb HCHOJIb30BaTh
caMO3alIUTy: BKIIOYHTh B YCTaB WIH JOTOBOp OO0 OCYILIECTBICHUHU IIPaB
YYAaCTHHKOB 3aIlpeT HA OTUYXJACHHE YacTH JOJM IOCPEACTBOM BBIJENA U3 HEE
JIOJIU Cympyra U nepefaun e€ emy. Takas MO3MLMS Hallljla OTPAXKEHHUE B Cy1eOHON
IPaKTUKE — MPU HAJIMYUU NOJOOHOTO YCJIOBHS B yCTaBe OOLIECTBA, CY[ AEJIAET
BBIBOJ 00 MCKIIOYEHHH Y4aCTHs TPETBHX JIHI[ -, IPH OTCYTCTBUU TAKOIO yCIOBHUS
— npumensier HopMbl CK P® o pasgene o6IIEro MMyIIecTBa Cympyros'-..
Jpyrumu cioBaMu, NMpU OTCYTCTBUU B yCTaBE 3alpeTa Ha MPUEM HOBBIX WICHOB
CYIIPYT'H MOTYT Pa3AeiIuTh JOJIO y4acTus B o01ecTBe Mexay coooi. Cya, B 3ToM
Cllyda€ Y4YWTHIBAET pOJIb KAXAOro CYNpyra B YHOPABICHHUH KOMMEPYECKOU
OpraHu3alyel, HaJIM4Yue ONbiTa W NPO(PECCHOHANBHBIX 3HAHUW, a TaKXke
BEPOATHOCTb BO3HHUKHOBEHHS KOPIIOPATUBHOTO KOH(PJIMKTa M BO3MOXHOCTH
JaJbHEUIIEH JEeATENIbHOCTH IOpUAnYecKoro iuna. [Ipu Hamuuum 3ampera Ha
IIPUEM HOBBIX WICHOB BMECTO pasjeiia J0JIEH, IaeB, aKUUid MOXXHO IPOBECTH
OLICHKY X CTOMMOCTH U BBIIUIATUTH CYNPYTY JIC€HEKHYIO0 KOMIIEHCAIUIO MTOJIOBUHBI
CTOMMOCTH YKa3aHHOTO HMMYILECTBa, JUOO mNpoAaTh IOPUAMYECKOE JIMLIO U
MOJTyYEHHYIO TPUOBUIH Pa3/IeIUTh MEXAY CYIpyramH.

Otnuyaercs OT PacCMOTPEHHOM CUTYyallMM Clly4a, Korja TpeOoBaHHE O
pasnene oOmiero mmymiectBa B Bujae goiau B OOO mOpenbsBISIOTCS TOJBKO K
ObIBLIEMY CYNpyTy 0€3 TpeOOBaHUM O MPUHIATHH B YUCIIO YYACTHUKOB. Tako# crop

ABJIIETCSI CEMEMHO-TIPaBOBbIM, a HE KOPIOpPaTUBHBIM, HO K HeMy OyayT

% Mocranosnerne ®AC Cesepo-3ananHoro okpyra or 04.03.2008 mo memy Ne AS56-24742/2006 // CIIC
"Koncynbsrant ITmroc".

126 TocranoBnenne ®AC Ceepo-3amagHoro okpyra or 23.07.2009 mo memy Ne A56-9328/2008 // CIIC
"Koncynbsrant ITmroc".

27 Mocranosnenne ®AC Bocrouno-Cubupckoro okpyra ot 21.04.2005 Ne A19-10901/04-46-002-415/05-C2 //
CIIC "KoncyasranT [Tnroc".
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npuMeHsaThes mnpaBwia ®3 06 OOO 00 omnpeneneHUH CTOUMOCTH JI0iU. B
COOTBETCTBUH C M. 2 cT. 14 ®3 06 OOO pa3mep [0 y4acTHHKA OOIIECTBA B
YCTaBHOM KamuTaje oOIIecTBa ONpeAeNsieTCs B MPOILEHTAaX WIM B BUAEC APOOU.
Pa3smep nonmu ywacTHuUKa 0OIIEeCcTBa JOJKEH COOTBETCTBOBATH COOTHOIICHHIO
HOMHUHAJIBHOW CTOMMOCTM €ro JOJAM MW YCTaBHOIO KamuTaida oOOLIECTBa.
JleficTBUTENbHAS CTOMMOCTH JIOJM YYacTHHKa OOIIECTBa COOTBETCTBYET YaCTU
CTOMMOCTH YHUCTBIX aKTHUBOB OOIIECTBA, MPOMOPIHUOHAIBLHON pa3Mepy ero JOJu.
Cornacno ctathe 23 @3 06 OO0, nelicTBUTENbHAS CTOUMOCTD JI0JIM ONPEIEIICTCS
HAa OCHOBaHUM JAaHHBIX OYXTaJITEPCKOM OTUETHOCTH OOIIECTBA 3a TMOCIEIHUMN
OTYETHBIN MEPHUOJ], MPEIMECTBYIONIMI JHIO OOpallleHus y4YacTHUKa OOIlecTBa C
COOTBETCTBYIOIIUM TPeOOBaHMEM, WM C COTJacUsi y4aCTHUKa OOIIEecTBa BbIAAThH
€My B HaType UMYILECTBO TaKOM K€ CTOUMOCTH.

Kak wu3BecTHO, pa3gen oOHIEro KMMYIIECTBA CYOPYrOB IPOHU3BOAMTCS B
100pOBOJIBHOM (TIOCPEICTBOM 3aKJIIOUEHUSI OpayHOro JOroBOpa WM COTJIAIlECHUs
0 pazziesie UMYILECTBa) WK Cy1e0HOM MOpAJIKE. 31€Ch 3aCy>)KMBAET BHUMAHHE TO,
B Kakoil (¢opMe 3akioyaeTcsi COrjalleHHe O pas3fene J0jd, U TO, B YeM
3aKJII0YAETCS pa3sHULa MEXJy pas3lelioM JOJHM [0 COMIAIIEHHIO CTOPOH U
pa3ziesoM JI0JIU B CYA€OHOM MOPSIZIKE.

[Io mepBoMy BOINpPOCY KOJUIM3UKA MEXAY HOPMaMHU KOPIOPATUBHOTO U
CEMEHHOT0 3aKOHOJATENbCTBA HET: WU B OTHOUWIEHUH (OPMBI CIOEIKA 00
otuyxaeHun aoiu (ct. 21 @3 06 OOO), u B OTHOIICHUH OpayHOTO JIOrOBOpa U
cornameHust o pazaene umyiiectsa (ct. 41 CK P®) ycTtaHOBIEHO, 4TO BCE OHU
TpeOYIOT HOTAPUAIBHOTO YA0CTOBEPEHHUS.

Yro KacaeTcs BTOpPOro BOIIPOCa, TO 3/1€Chb MOXET OBITh HECKOJBKO
BAPUAHTOB:

Bo-niepBbIX, ecau B ycTaBe 00IllecTBa HET 3alpeTa Ha OTUYKICHHUE JIOJH U
MIPUEM HOBBIX YYAaCTHUKOB, TO U TIPU 3aKJIFOUCHHUH COTJIAIICHUS O pasfiesne o0Iero
UMYIIIECTBA CYNpPYroB, M MpHU BbIAENE [0 HAa OCHOBAaHUM pEUICHUS Cy[a,

06H_ICCTBy OCTACTCA TOJILKO IIPUHATH HOBOI'O YYAaCTHHKA.
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Bo-BTOpBIX, €cnu B ycTaBe OOIECTBA CTOUT 3alpeT Ha OTYYXKIEHUE JIOJIH
TpETbeMY JIUIly, HE SBISIONIEMYCS YYaCTHUKOM, a CYOPYrd 3aKJIIOYMIH
COTJIAllIEHUE O pazjelie J0JIh, TO OOIIECTBO JOHKHO PEHIUTh BOIPOC O
KOMIICHCAIIUM B BUJIE ACHUCTBUTEIBHOW CTOMMOCTH YacTH JIoJid. B ciayyae Bbinena
JI0JIA HA OCHOBAHWM PEIICHUS CyJa, OOIECTBO OTKA3BIBACT B MPUHATHH HOBOTO
YY4aCTHHKA U Ha OCHOBaHUU M. 2 cT. 23 ®3 06 OOO 006s13aH0 TpPHOOPECTH MO
TpeOOBAHMIO yYaCTHHUKA OOIIECTBA MPUHAIICIKAIITIE EMY JTOJTIO UJIM YacTh T0H. B
TEUEHHUE OJHOTO rojia co AHS Mepexojia JOJU WIM YacTU JOJU K OOIIEeCTBY OHU
JOJDKHBI  OBITH MO pEHIEHUI0 O0IIero coOpaHus Y4YaCTHUKOB OOIIECcTBa
pacrpesielieHbl MEXJy BCEMHM Yy4YaCTHUKaMU OOIIECTBA MPOMOPIUOHATIBHO HX
JIOJISIM WJIM TIPEJIOKEHBI JIJIsl TPUOOPETEHHsT BCEM JTMOO HEKOTOPHIM YYaCTHHKAM
oO1mecTBa U (WJIK), €CIIA 3TO HE 3aNPEIIEHO YCTaBOM 00IIEeCTBa, TPETHUM JIUIIaM.

B-Tpetbux, eciu cynpyru 3aKJIIOUIIA COTJIAIEHUE O pa3zelie, 0 KOTOPOMY
OJIMH TOJy4YaeT JOJII0, a APYroll — KOMIIEHCAIUI0, TO HE UMEET 3HAUCHUE, €CTh JIN
B YCTaBE 3allpeT Ha OTUYXXJCHUE JO0JU TPEThEMY JIMITY, TOCKOJbKY JIJIsi 00IeCTBa
HU4Yero He MeHsiercs. Ho ecnum cynpyr-ydacTHUK OOIIECTBA HE BBIIUIATUT
KOMITICHCAIINIO, BTOPOI CYINPYT BIpaBe TpeOOBaTh OOpAIICHHs B3bICKAHUS HA JOJTIO
B YCTaBHOM KamuTaje, U B 3TOM CiIydae oOOIlecTBO OyaeT 00si3aHO BBIIIATUTH
ATOMY CYNPYTY-KPEAUTOPY AEUCTBUTEIBHYIO CTOUMOCTD JOJIU.

Eme oguuM BaKHBIM BOIIPOCOM SIBJISIETCSI TIOPSJIOK PACTIOPSKEHUST O0ITUM
MMYLIECTBOM, KOTOpoe coriacHo ctatbe 253 'K P® ocymecTisiercs ¢ cornacus
Bcex coOcTBeHHUKOB. [lomoOHass HopMma comepxkutcs u B m. 1 cr. 35 CK P®.
Cympyr caMOCTOSITEIbHO OCYIIECTBIISIET ACUCTBUS C OOUIMM UMYIIECTBOM JO TEX
1op, MoKa 3TO HE 3aTparuBaeT IpaBa BTOPOro cyrnpyra. B cooTBeTcTBHM CO CT.
157.1 TK P®, ecnu Ha coBepiieHHe CACIKH B CHIIy 3aKOHA TpeOyeTcs corjacue
TPETHETO JIUIA, O CBOEM COIJIaCMU WM 00 OTKa3e B HEM TPEThE JIMIIO COOOIIaeT
JUITy, 3alpOCHBIIEMY coOTrJlacue, JHUOO HWHOMY 3aWHTEPECOBAHHOMY JIMIY B
pa3yMHBIM CpPOK MOCJE TOJy4eHHs OOpaIlleHHs JIMIla, 3alPOCHUBIIETO COIJIACHE.
dopma Takoro corjacus ycraHaBiauBaeTca 3akoHOM. Ilynkrom 3 ct. 35 CK P®

YCTAHOBJICHO, 4YTO JIiI 3adKIIKOYCHHA OJHMM U3 CYIPYroB CHACIKH IIO
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pacIoOpsHKEHUI0 MMYIIECTBOM, IIpaBa Ha KOTOPOE MOMJIEKAT TOCYIapCTBEHHOU
perucTpanuu, CHENKH, JUIsi KOTOPOM 3aKOHOM YCTaHOBJIEHA OOs3aTebHAs
HOTapuaiabHas Gpopma, WIH CACIKH, MOJIexKalleil 00s13aTeIbHONW roCcy1apCTBEHHON
perucTpanuu, HeoOXOJUMO MOIYYUTh HOTAPUAIBHO YIOCTOBEPEHHOE COTrJiacue
JIPYroro Cympyra.

B sT0i1 cBsi3M BO3HUKAET MpoOjeMa MOJyYeHHs COTJIacHsi Ha COBEPIICHHE
CJICIIKH T10 YBEIMYEHHIO YCTABHOTO KarmnTama .. [I0Kka3aTeIbHBIM ABISETCSA B 3TOM
orHomiennu [locranosnenue Ilpesnnnyma BAC PO or 21 auBaps 2014 rona, B
koTtopoM IIpe3suamym BepHysl Ha HOBOE pacCMOTPEHHME JEl0 CChUIAsACh Ha
CIEAYIONIEE: MPUHATHE CYNPYIOM PEIICHHS O BBEICHHM B COCTaB YYaCTHUKOB
o0miecTBa  HOBOIO  Y4YaCTHMKAa C  BHECEHHMEM UM  HEIKBUBAJIEHTHOTO
JOTIOJIHUTENBHOIO  BKJIaJJa B YCTaBHbIM  KamuTaja  OOIIECTBA  MOXKET
paccMaTpuBaThCs Kak cAenka, npotuBopevamad m. 2 ct. 35 CK P®, nockonbky
TaKoe JIEHCTBUE SIBIISIETCS IO CYIIECTBY PACHOPSKEHHEM OOLIUMM HMYIIECTBOM
CYINIPYTOB, BJIEKYIIUM YMEHBILIECHUE JIEUCTBUTEILHON CTOMMOCTH JIOJM CYINpyTra B
oO1IEeCTBE.

Beixog cynpyra u3 oOmiectBa € MOCIEAYIOIIMM  paclpeiesieHueM
nepeueauel K 00mecTBy A0JIU IPYroMy YYaCTHHUKY (MM TPETHEMY JIMILY) TaKkKe
SBIIIETCS ~ PAacHOpsDKEHHEM  OOIMM  HMMYILECTBOM  CYNPYroB W MOXET
paccMaTpuBaThCs Kak cAeika, mpotuBopedamas 1. 2 ct. 35 CK PO®. Takue caenku
MOTYT OBITh NMpU3HAHBI HEJECHCTBUTEIBLHBIMU MO HMCKY APYrOro Cyrnpyra, €ciu
UMEIOTCS JI0Ka3aTeNIbCTBA, YTO MPHOOPETAIOUINI OO YYaCTHMK 3HAl WU
3aBEJIOMO JIOJDKEH ObLI 3HaTh O HECOIVIACHMM APYroro Cympyra Ha COBEpILEHHE
caenku. Cynpyr B TakMx cily4asx Ha ocHOBaHuM 1. 2 cT. 167 'K P® ¢ yuerom
XapakTepa JaHHbIX PAaBOOTHOIICHU BIpaBe TPeOOBATh MPUCYKICHUS MYy YacTh
JI0OJIM B OOIIECTBE WM ACHCTBUTEIHHOM CTOMMOCTH ITOM YacTHW OT y4YacTHHUKA,

npuobpertiiero Ao0a0. B ciyyae OTCYTCTBHSA y 3TOrO yYacTHHMKA IMepellesien K

18 Ocrammna E.A. Mesxy CeMeHHBIM U KOPIOPATHBHBIM [PABOM: COINIACHE CyIpYyra HA YBEIHYCHHE YCTABHOTO
KaruTana obmectBa // 3akoH. 2014. Ne 7. C. 95; Baraes B. Tskena mons 3kc-cympyra // Boccranorienue
KOPITIOPATHBHOTO KOHTPOJIS B MPAKTHKE DAC MO. URL: http://zakon.ru/Discussion
s/tyazhela_dolya_ekssuprugavosstanovlenie_korporativnogo_kontrolya v praktike fas mo/12294 (mata
obpamenus: 01.10.2016).
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HEMY JIOJIM BBUJY €€ JaJIbHEUIIEro oTuyXAeHus (WM mepepacnpeneseHus Aoaei
UHBIM 00pa3oM) Cymnpyr BIpaBe TpeOOoBaThb BOCCTAHOBJIEHUS KOPIIOPATUBHOTO
KOHTPOJISL OT MOCJEAYIOEro NpruoOpeTaTesis TaKor JOJM B NPUUYUTAIOLIECHCS eEMY
COOTBETCTBYIOIIEH YAaCTH, €CJIM JIOKWKET ero HeI00pOCOBECTHOCTh, JIMOO
B3bICKAHUSI CTOMMOCTH 4YacTH JIOJM C YYaCTHHKA, KOTOPBIA MPOU3BEI
nocJyeayromiee oTuykaeHue (mepepacrpeaesieHue) A07u.

Kpome Toro, ecTp enie 0JHO OCHOBaHUE HEAECHCTBUTEIBHOCTH TAKUX CHEIIOK
- X OpUTBOPHOCTh. CylaMu YCTaHOBJIEHO, YTO CIEJIKU IO BBEJIECHUIO B COCTAaB
YYaCTHUKOB OOIIECTBa y4YaCTHHMKA ObUIM 3aKIIIOUYEHBl B TMEPHOJ (PaKTUYECKOTrO
MpeKpaileHus OpayHbIX OTHOIIEHUM, B YCIOBHUSX OTCYTCTBHUS OOBEKTUBHOM
HEOOXOIMMOCTH JIJIsl YBEJIMYECHHS YCTABHOTO KanuTana. Pe3ynbrartoM coBepiieHus
YOOMSIHYTBIX CHAEJIOK CTal mepexo] Aoyid B pazmepe 100 mpoueHTOB yCTaBHOIO
KanuTaja oOLIECTBa K TPETbEMY JHIy, K TAaKOMY K€ PE3yJIbTaTy MPUBENIO Obl
OTUYKJICHHUE ATOM 10J1H, TpeOyrollee HOTapUaIbHOTO O(OPMIICHHS U B CHITY II. 3
cT. 35 CK P® - HOTapuanpHO yJI0CTOBEPEHHOTO COTJIACHsS IPYTrOro Cynpyra.

Takum 00pa3oM, ykKa3aHHbIE CHEJIKM MOTYT MPUKPBIBATH COOOH CHENKY
OTUyXJIeHus 1oau B pazmepe 100 mpoIreHTOB yCTaBHOTO KamuTajia oOIecTBa, TO
€CTh SIBISATbCS MPUTBOpHbIMU. Crenka Mo OTYYXKICHUIO N0 (TpUKpbIBacMast
cleliKa) JOJHKHA COBEPIIAThCS B HOTapUadbHOU (popme, HecoOoIeHre KOTOpOit
BJICUET €€ He;:[eﬁCTBHTeanOCTblzg.

Eme Gosiee ciioxHOW KaTeropuen e SBISIIOTCA TpeOOBaHUsS CYNPYroB Ha
BOCCTAHOBJICHUE KOPIOPATUBHOIO KOHTpoJisi. Tak B oaHom gene, DAC
MOCKOBCKOTO OKpyra OTKa3ajl B BOCCTAHOBJICHMHM KOPIOPATHBHOIO KOHTPOJIS
OJIHOMY U3 CYNPYToB, yKa3aB, 4YTO HAa MOMEHT MPUHATUS OOIUM COOpaHHEeM
yagactHukoB OOO pemieHus kKak 00 YBEIWYEHUU pa3Mepa yCTaBHOTO KamuTalia
OOIIECTBa, TaK U O MPUEME B COCTAB YHACTHUKOB OOLIECTBA TPETHETO JIUIIA, UCTEIl
yuacTHUKOM OOQO He sBIsUIaCh CO BCEMH BBITEKAOIIMMU U3 JTAHHOTO

00CTOSITENBCTBA MPABOBBIMU TOCJIEACTBUSAMU; CYAEOHOE pEelleHUE O MPU3HAHUU

2 Mocranosnenne Ipesumuyma BAC PO or 21.01.2014 Ne 9913/13 mo nemy Ne A33-18938/2011 // "Bectruk
BAC PD", 2014, Ne 5.
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IpaBa UCTUA HA JOJI0 ObUIO MPUHATO IOCIIE PELIEHUS 00 YBEIMUYEHUU YCTaBHOTO
KalMTajla ¥ O MPUHATUU HOBOro y4yacTHUKa B coctaB OOQO, KOTOpoe HHKEM HeE
OCTIApUBAJIOCh; YTBEPXKICHHE O 3J0yMOTPEOJICHUH NPAaBOM, BbBIPA3HUBIIEMCS B
HEBHECEHUM JOINOJHUTEIBHOIO BKJIaJa U TEM CaMblM B YMEHBIIEHUHM O0OIEH
CYNPYXKECKOM JOIM CO CTOPOHBI OBIBIIETO0 Cympyra ObUIO TMPU3HAHO
HECOCTOATEIBHBIM . MOXKHO CIeaTh BBIBOJ, YTO B IPABOBOM PEryIHPOBAHHHM
paszena yYCTaBHOIO KaluTajga M pealu3alid HWHBIX [paB CYNpPyroB IpuU
OCYLIECTBICHUU JIEATEIbHOCTH IOPUIMYECKOrO JHIa SBHO 0003HA4YaroTCA
HeKoTopble Komum3uu. C OJHOM CTOPOHBI, MPH pasjerne OOIIero MMYIIEecTBa
CYNpyroB OBIBUIMI CYNpyr XOYET MOJYYWUTh JIOJII0 B pa3Mepe, Kak eciu Obl He
OBbLIO 3710yNOTPEOICHNS IPaBOM U HEAOOPOCOBECTHBIX EUCTBUM, YMEHBIIAIOIINX
e€ JeHCTBUTENbHYI0 CTOUMOCTb. C Jpyroil CTOpPOHBI, OOIIECTBO, JpYyrHUe
YYAaCTHHKHU U BTOPOU CyIPYr MOTYT IPEIBABIATH 10KA3aTEIHCTBA HEOOXOAUMOCTH
COBEPILIEHUS psla KOPHOPAaTUBHBIX JaevcTBUU. C OAHOW CTOPOHBI OTCYTCTBYET
3alllTa UMYLIIECTBEHHBIX MHTEPECOB CYNPYTroB OT HETOOPOCOBECTHOTO MOBEACHUS
JIpyr Apyra, ¢ APYrod CTOPOHBI HAOIIOJAETCS BMEIIATEIBCTBO TPETHETO JIMIA B
XO3SIICTBEHHYIO JI€ATEIbHOCTh OOIIEeCTBA, B 4YEM NPOSBISETCS KOH(IUKT
MHTEPECOB, NMpPEHEOpeKEeHNE KOTOpbIMU Hemomyctumo. Ha Ham B3rmsn, mpasa
CyIpyra JI0JKHBI 3aIIMIIATHCS B TOM Ciydae, eCiM JI0Ka3aHa He0OpOCOBECTHOCTh
BTOPOIrO CyHpyra, KOTOpbId B PE3yJIbTaTe COBEPIICHUS psAlia MOCIEeI0BATEIbHBIX
JNEUCTBUU Tepeaas J0JII0 TpeTbemy nuily. Ecnu ke HegoOpoCcOBECTHOCTH
OTCYTCTBYET, TO COTJIaCHO JABHO CJOKMBILIEHCSA MPAKTUKH, CYNPYT UMEET MPaBO
Ha KOMIICHCAlIUIO, 2 HE Ha BOCCTAHOBJIEHHE KOPIOPATHUBHOTO KOHTPOJS, TJE
NPOSIBISIETCSl  pa3TpaHUYEHUE «IpaBa Ha JOJII0» W «IpaBa ydacTus». B
COOTBETCTBUM C TaKH MOAXOAOM, IIPU pa3lieie UMYIIECTBA y Cynpyra MOsBISETCS
MMYIIIECTBEHHOE TMPaBO Ha JIOJII0, YYACTHUKOM OOIIECTBA OH HE CTAHOBUTCSH, Y

131
CyNpyra HET MpaBa Ha y4aCTHE B YIIPaBJICHUH OOIIECTBOM .HeKkoTopbie aBTOPHI

30 TocranoBiaenne ®AC MockoBCKOTo okpyra ot 12 mast 2014 r. Ne ®05-16788/13 mo neny Ne A40-30882/13 //
CIIC "KoncyastanT [Tnroc".

B Tlocranosnenns ®AC Bocrouno-Cubupckoro okpyra ot 2 mtons 2012 r. mo nenmy Ne a78-6927/2011;PAC
VYpansckoro okpyra ot 14 oktsopst 2013 r. Noe ©09-2495/13 no meny Ne A60-24547/2009.
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CUMTAIOT, YTO COIJIACUE CYNpyra HEOOXOIMMO TOJIbKO HA COBEpPILICHUE NEHCTBUI B
HEeNSIX OTYYXKACHHUA JOJH, BXOIALIEH B oOIIee HMYIIECTBO CYINPYroB, a
BOCCTaHOBJIEHHE KOPIOPATUBHOI'O KOHTPOJII BO3MOXKHO JINIIb B UCKIIOUUTEIBHBIX
cllydasix, KOIJla OCIIapUBAaEMble pELICHHs] COOpPaHUH WM CAEIKU IMPUKPBIBAIOT
PYTYIO CACIKY 110 PACTIOPSKEHHIO OBIIIM HMYIIECTBOM CYIIPYTOB .

[TonBoas uTOr, OTMETUM, YTO JIEATENBHOCTh KOMMEPUYECKUX FOPUIUIECKUX
JIMI] HAmpaBlieHa, MPEXJe BCETO, HA MOJIYYCHHE MPHUOBUIN €ro y4acCTHUKaMU, HO
KpOME MOJYyYEHHUs MPUObUIM Y YYACTHUKOB €CTh MPABO HA YYACTHE B YIPaBICHUU
IOPUIMYECKUM JIMIIOM, IIPaBO KOHTPOJISI 3a €ro JEATEIbHOCTBIO, IPaBO Ha
NPUHATUE COOTBETCTBYIOIIUX PEIICHU. BO3MOKHOCTh OrpaHUYUTh BCTYIUICHUE B
OOIIECTBO HOBBIX YJIEHOB, OrpaHMYEHHE Mepexofa TMpaB YYaCTHUKOB WU
00513aTE€IBHOCTh BBIKYIIA JOJU OOILECTBOM CBUAETEILCTBYET O TOM, YTO JUYHOCTb
HOBBIX YYAaCTHHKOB HeOe3pasznuuHa oOmiecTBy. Eciau mpu3HaTh, 4TO MOJIOKEHUE
n. 1 cr. 35 CK P® 3akpemisieT mpaBo NO B3aUMHOMY COTJIACUIO BIAJETh,
MOJIb30BAaThCA W PACIOPSHKATBCSA JOJEH B YCTaBHOM KalMUTalle MOCPEICTBOM
JMYHOTO YYacCTHs B I€ATEIbHOCTH IOPUIUUECKOTO JHIA, TO 3TO MOXKET OCIOKHUTD
JesTeNIbHOCTh nocaeanero. CoctaB MpaBOMOUHs Biajenblia 003aTeIbCTBEHHOTO
npaBa TpeOOBaHUS HE COBMAJAET C 00OBEMOM NPABOMOYMH 0O0NamaTesiss BELUIHOTO
paBa, MOTOMY y4acTBOBATh B JieJax OOIECTBA MOXKET TOJIBKO TOT, KTO SIBJISIETCS
yuyacTHUKOM. IIyHkT 2 cr. 34 CK P® mnpegycmarpuBaer, 4To pexuM OOLIEro
UMYILIECTBA CYNPYIOB pPAacHpoOCTpaHSEeTCs M Ha JIOJM B YCTaBHOM KallMTalle,
MO3TOMY TMPEAINONaraeTcs, 4YTO OCYILIECTBIAS TE€ WIA HHBIE KOPIOPATUBHBIE
JEUCTBUS CyNpyT IEUCTBYET C COIIacHsl IPyroro cympyra. B nmpotuBHOM ciydae,
y TOCJIETHErO MOSBIIAETCS MPABO HA 00KalOBaHUE YKa3aHHBIX JEHCTBUI, XOTS OHO
IPOTUBOPEYUT pANY KOPHOPATUBHBIX HOPM, COIJIACHO KOTOPBIM IIpaBO Ha
oOXxajoBaHWe peHIeHUs COOpaHWil MPEAOCTaBICHO TOJBKO  YYaCTHUKAM
COOTBETCTByIOLIEro obmectBa. CuutaeM, UYTO B OTOM CIy4yae HOPMBEI

KOPIIOPAaTHUBHOI'O 3aKOHOAATCIILCTBA JOJIKHBI HMMCTb Hpeo6ﬂa)1a}omee 3HA4YCHUC

132 Cwm.: Ocranmna E.A. Mexny ceMelHBIM M KOPIOPAaTUBHBIM IIPABOM: COIJIACUE CYNpyra Ha YyBEIMUYCHHE
ycTaBHOTrO KanuTana odmiectsa // 3akon. 2014. Ne 7. C. 96 - 97.
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HaJl HOPMaMH CEMEHHOI0 3aKOHOJATENbCTBA, BBIPAXKAIOLIEECS B TOM, UTO CyIpyr
MOJKET MPEeIbsIBUTh TPeOOBaHUE TOJBKO K CYMPYTy-y4acTHUKY OOIIECTBa, a HE K

caMOMy OOIIIECTBY.

3.3 IIpaBoBbI€ MPOOIEMBI PACTIOPSIHKEHHS] COBMECTHO HAXKUTHIM

MMYIIECTBOM OBIBIIMMHU CYTIPyTraMu

[locnenHee, Ha uyeM XOTeloCh OBl OCTAaHOBUTh BHHMMAaHHE B paMKax
UCCJENOBAHUS TpoOJeM UM OCOOEHHOCTEW pas3zelia COBMECTHO HaKUTOTO
CyIIpyraMy MUMYILIECTBA, SIBJISIETCS BOIPOC O CyAbOE UMYIIECTBA, HE MPOLIEILIETO
IPOLIEAYPY paszena, IOCKOJBKY OH 3aKOHOZATEIbHO HE yperyiupoBad. llouck
OTBETa Ha ATOT BOMPOC BHI3BIBAECT OypHBIE CIIOPHI B HAYKE: OJHHU aBTOPHI CUUTAIOT,
4YTO C MOMEHTa pacTOpKEHHMs Opaka WIM MO HCTEYEHHE TpeX JIeT €O JHS
pacTOpXKEHUsi y CYNPYroB aBTOMATUYECKH BO3HUKAET MPaBO OOIEW [10JIeBOU
COGCTBEHHOCTH HA COBMECTHO HAKHTOE HMYIICCTBO -, APYrHe OMYCKAIOT
BO3MOKHOCTh TIPUMEHEHHS K OTHOILIEHUSIM OBIBIIMX cymnpyroB ct. 253 'K PO,
TPEThU HACTaUBAIOT Ha npuMeHeHnH cT. 35 CK P® He3aBUCMMO OT pacTOpKEHUs

135
Opaka

. [lepBasg Touka 3peHUs] HE BBIICPKUBAECT KPUTUKH HA OCHOBAHUU TOTO,
YTO «IPABOBON PEKHUM YK€ HAKUTOTO WMYIIECTBA HE MOXKET aBTOMATHYECKU
U3MCHATBCS B CBS3M C pacTOpKeHHEM Opaka; Ui MpEeKpalieHdus OTHOIICHUIN
COBMECTHOW COOCTBEHHOCTH HEOOXOJMM JPYyro IOpuandeckuii (akTt - paszaen
UMYIIECTBA, MPOU3BOAUMBIN JINOO MO COTJIAIICHHIO CTOPOH, JIMOO MO PEUICHUIO

136
cyna» .

133 Aprembesa H.B. CoBMecTHasi COGCTBEHHOCTh CYIPYIOB: aKTyalbHBIE BOIPOCH MPABOBOIO PEryTHPOBAHHS U
NpaKkTHKa nIpuMeHeHus // bronnerens HoTapuansHO# npaktiku. 2003. Ne 6. C. 8.

3 Xonsipes I1.M. [IpaBooTHomIeHHs coGCTBeHHOCTH OBIBIIIX cynpyros// Hotapuyc. 2007. Ne 2. C. 42

135 Hacronbnas kaura Hotapuyca: B 2 1. / .M. ['onrano u ap. M.: Bontepc Kityeep, 2004. T. 1. C. 347.

3% Tlomos M.H., IlesnkoBa A.®. O MOPSIIKE PACIIOPSDKEHHUST COBMECTHO HaXXMTBIM HMMYILECTBOM OBIBIINMHM
cymnpyramu // 3aKkoHOATEeNbCTBO U SKOHOMHEKa. 2015. Ne 1. C. 76.
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CBoeoOpa3nyro Touky 3peHusi Bbickazan C.H. EpmonaeB, npenioxuBiinii
TIPU PACTOPIKEHNN OpakKa OCYIIECTBISTH Pa3aen OOIIEro HMyINEeCTBa CypyroB ..
M.H. TlonioB n A.®. IlpsakoBa kputukyrot nozuuuio C.H. EpMmonaeBa, ccbuiasch
Ha TO, YTO, BO-TIEPBBIX, MOJOOHAS TOYKA 3PEHHUS UJIET B pa3pe3 C MPUHIUIIOM
IIPOM3BOJIBHOIO BMEIIATENICTBA B JEJa CEMBH; BO-BTOPBIX, €CIH pa3Aei
uMylIecTBa OyleT MPOU3BOJIUTLCA B CYIACOHOM MOpSANKE, CYyI, NMPU OTCYTCTBUU
TpeOoBaHUSI O paszzene, OyAeT BBIHYKICH BBIATH 3a TMpenesbl HCKOBBIX
TpeOOBaHMI, YTO HEIONYyCTHMO. B-TpeTbux, aBTOpPbl OTMEYAIOT CIIOXHOCTb
pean3anuy JaHHOTO ITOAX0/1a Ha ITPaKTHKE.

Bropas Touka 3peHHS O NPUMEHEHUHM K MPABOOTHOUIEHUSM OBIBIIMX
cynpyroB cT. 253 I'K P®, nogaep:xana BepxoBHbim cynom P®, kotopsiil yka3zad,
410 «HOpMBI cT. 35 CK P® pacnpocTpaHsatoTcs Ha IPaBOOTHOIICHUS, BO3HUKIINE
MEXKJy CYNpyramMd, U HE PEryJMPYIOT OTHOLIEHHWS, BO3HUKIIME MEXAY WHBIMU
YYaCTHUKAMHU TpakJaHCKoro obopoTa. K ykazaHHBIM MPaBOOTHOIICHUSIM JIOJKHA

npuMensThest cr. 253 TK PD»'®

. M.H. IlonnoB u A.®. IIpssHKOBa CUYUTAIOT, YTO
NOJOOHBI MOAXOJ HE OCHOBAaH Ha 3aKOHE. ABTOPbI MCXOAST M3 TOTO, YTO B
JEHCTBYIOIEM 3aKOHO/IATEIbCTBE HE YIIOMUHAETCS TAKOW BUJL COOCTBEHHOCTH, KaK
COOCTBEHHOCTb OBIBIIMX CYNPYTOB, U, IO UX MHEHUIO, MoJIokeHus cT. 253 'K PO
MOI'YT TNPUMEHATBCS K  TOJBKO  YCTAHOBJIECHHBIM  BHJAaM  COBMECTHOU
cooctBeHHOcTU. Ilpm  OTCYTCTBMM B 3aKOHOJATENbCTBE  JAeDUHUIIUU
«COOCTBEHHOCTH OBIBIIUX CyNpyroBy» nosnoxenus ct. 253 'K PO eé perynaupoarh
HE MOTYT. B cBfi3u C yka3aHHBIMH OOCTOSITENIbCTBAMH, aBTOPHI JEIAIOT BBIBOJ O
npeBbillieHnd BepxoBHbIM cynoM P® cBOMX MOJTHOMOYMH, MOCKOJIBKY MM OBLI
BBE/ICH HOBBII BHJI COOCTBEHHOCTH .

Tpetbst Touka 3peHus MpeACTaBiIeHA CyAcOHOW MPaKTUKOW, B YaCTHOCTU

pPAIOM KpaeBbIX M OOJACTHBIX CYAOB yKa3zaHo, yTo mpaBwia cT. 35 CemeiHOro

Kojiekca P o BiajeHWH, MOJIH30BAHUM M PACTIOPSIKECHUU OOIUM HMMYIIECTBOM

7 Epmonaes C.H. MHOeCTBEHHOCTbD JIMII B IpayKAaHCKoM Mpase: Juc. ... kaua. opui. Hayk. Kpacnoaap, 2014. C.
11.

138 Onpenenenne Bepxosroro Cyna P® ot 14 smeaps 2005 r. o geny Ne 12-B04-8. JIokymeHT He omy6nukoBas //
CIIC «KoncynbranT Ilmtocy.

¥ IMonos M.H., [Ibsiukoa A.®. Yka3.cou. C. 77.
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CYIIPYTOB 1O OOOIOJHOMY COIVIACHIO PACHpOCTPAHSIOTCS TAaKXKE€ Ha CHEJKH I10
pPacnopsKEHHUI0 OOLIMM MMYIIECTBOM, HAXKUTBHIM B Opake, KOTOPbIE COBEPUICHBI
OBIBIIMM CYIIPYT'OM IIOCJIE€ pacTop:keHus Opaka. Pactopkenue Opaka camo o cede
HE U3MEHSET 3aKOHHOTO PEeKMMa UMYILECTBA CyNpyroB. Eciu nocie pacTop:keHus
Opaka pa3fes1 COBMECTHO HaXXUTOIO UMYLIECTBA HE POU3BOANIICS, OHO COXPAHSAET
pexuM oOIEl COBMECTHOW COOCTBEHHOCTH M JUIsl €r0 OTYYXACHHS Tpelyercs
cobmoaenue npasuia 1. 3 cr. 35 CemeliHoro kojekca P®, To ecTh moijiydeHue
HOTApHAJIBHO YJIOCTOBEPEHHOIO coryacus ObiBuiero cympyra. Taxke cynamu
YKa3bIBAE€TCS, YTO K TAKUM ITPAaBOOTHOLIEHUAM JOJDKHA IPUMEHATHCA U cT. 253 ['K
P®, cornacHo 1. 3 KOTOpOW Ka)KIblii U3 YYaCTHUKOB COBMECTHON COOCTBEHHOCTH
BIIpaBE COBEPIIATH CAEINIKH 10 PACIIOPSHKEHUIO OOIIUM UMYIIECTBOM, €CJIM HHOE HE
BBITEKAET U3 COTJIALICHUS BCEX YYACTHHKOB; COBEPIIECHHAs] OAHUM M3 YYaCTHUKOB
COBMECTHOI COOCTBEHHOCTH CJEJIKA, CBSI3aHHAs C PACIOPSDKEHHEM  O0IUM
UMYILIECTBOM, MOET OBbITh MpHU3HAHA HEACHCTBUTENBHOM MO TpeOOBaHUIO
OCTAJIbHBIX YYaCTHUKOB MO MOTHBY OTCYTCTBUSI y YYaCTHHKA, COBEPIIMBIIETO
CIIETIKY, HEOOXOAMMBIX ITOJTHOMOUYHNH TOJIBKO B CIIydae, €CJIA JOKa3aHO, YTO Apyras
CTOpPOHA B CJEJIKE 3Hajla WM 3aBEJOMO JOJDKHA Oblia 3HaTh 00 3ToM. B ciydae
MPEKPAIICHHUs] CEMEMHBIX OTHOIIEHUN OTCYTCTBHE COIIacHs ObIBLIErO CyNpyra Ha
OTYYXJEHHE OOIIero MMYIIECTBA JPYTrUM OBIBIIUM CYNPYTrOM JOJKHO
npennosararbes. 1loaTromy 00s3aHHOCTE JOKa3aTh OOpPATHOE BO3JIaraeTcs Ha TOTO
CyIpyra, KOTOpPbIA COBEPIIMJ CAEJIKY MO OTYYKJIECHHUIO COBMECTHO HAXHUTOTO
MMyIIecTBa .

Takol mnoAXOX KPUTUKYETCS B Hay4yHOM JjuTeparype. B dyacTHOCTH,
HEKOTOPBIE aBTOPHI OTMEYAIOT , 4TO HEIOMYCTHMO PACIICIUICHHE PEeKMMa 0O
COBMECTHOI COOCTBEHHOCTH CYIIPYT'OB: pa3fiesl OCYILECTBISETCS B COOTBETCTBUU
co cratesamu 38 u 39 CK P®, a pacnopsbkenne perynupyercs cT. 253 'K PO. B

CBSI3U C BBIIIEU3TIOKEHHBIM, npeanaraeM AonoiaHuTh cT. 35 CK PO yacteio 4 u

10 O630p cyme6HOI npakTHKE [IPHMOPCKOr0 KPaeBoro Cya 110 pacCMOTPEHHIO TPaKIAHCKHX e B KACCALIHOHHOM
U HaJ30pHOM mopsake B nepsoM noxayroauu 2011 roxa ot 30 urons 2011 r; AnemnnsnuoHHOe ompeneneHue oT 6
ntons 2012 r. mo nemy Ne 33-3180/2012 // CIIC "Koncynbrant Ilmoc".

! IMonos M.H., [bsiukoa A.®. Yka3. cou. C. 78.
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WU3JI0KUTh €€ B craenywoumen pemakiuuu: «lIpaBuna HacTosiied CTaThbu
MPUMEHSIOTCSI K OTHONICHHUSIM OOIIEeH COBMECTHON COOCTBEHHOCTHIO OBIBIIMX
CyNpyroB, B MEPUOJI C MOMEHTa PacTOPKEHUsI Opaka 10 3aKIIOYEHUS COTJIAIICHUS
O paszfene UMYIIECTBA WM JI0 BCTYIUICHHS B CHIIy PELICHUS Cylda O paslelie
UMYIIECTBAY.

Takum 00pa3oM, €ciii COTJIACUTCS C MEePBOM MO3UIMEN 0 TpaHchopmanuu
COBMECTHOM COOCTBEHHOCTH B JIOJIEBYIO aBTOMATUYECKA C MOMEHTA PacCTOPKEHHUS
Opaka, TO HESCEH BOMPOC, KaK OyAeT MNPOUCXOIUTh PETUCTpPAILMs J10JEBOU
COOCTBEHHOCTH OBIBIIMX CYNPYrOB, @ 3TO HApyIIAeT MHTEPECHl UMYIIECTBEHHOTO
o0opoTa B CUJTy HEOOECTICUEeHHOCTH MyOanyHOM qoctoBepHOCTH cBeaeHuid EI'PII.

Bropas no3unus, npencraBieHHas BepxoBabiM cyaoMm PD, 0 BO3MOKHOCTH
npuMeHeHus: cr. 253 'K PD k oTHOIIEHHSM COOCTBEHHOCTH MEXKIY OBIBIITUMU
CylpyraMd MOKET MOBJI€Yb 3JIOYNOTPEOJEHUSI CO CTOPOHBI HETO0OPOCOBECTHBIX
cynpyroB. Hampumep, mocie pactopskeHus Opaka MEXIy CyNpyramu OBIBIIHIMA
Cynpyr  mojapuil  OpuOOpeTeHHyH0 B  Mmepuoj  Opaka  KBapTHpYy,
3apETUCTPUPOBAHHYI0O HA €ro HMMs CBOE€M HOBOM Cymnpyre, HE IIOCTaBUB B
U3BECTHOCTh ObIBIIYIO cynpyry. HoBas cympyra mocie perucrpanuu TpaBa
COOCTBEHHOCTH, 3aKIO4YWIa (UKTUBHBIA JOrOBOp 3aiiMa CO CBOEM MaTepblo,
oOecrieuynB BO3BpAT 3aJI0OTOM KBAapTHUPBI, a Yepe3 MECSI] MaTh MPEAbsBUIA HUCK O
B3BICKAHUH JI0JITa U OOpaIlleHUH B3BICKAHUSI HAa CTIOPHYIO KBapTUPY, CYJ YTBEP AT
MUpOBOE COTJIAIICHWE, W KBapTHUpa IMepenuia Temie. B 3Tom ciyyae ObIBIIas
cynpyra MOeT MO0JIaTh UCK O MPU3HAHUU BCEX CIEJIOK HEICHCTBUTEIIbHBIMH, HO
CyH, CChUIasICh Ha omnpeneneHue BepxoBHoro cyna PO, MOXKET B 3TOM OTKa3aTh.
AHanu3 mo3unuu  BepxoBHOro cyaa TIOKa3bIBaeT, YTO OBIBIIMK CyIpyT-
COCOOCTBEHHUK MOXKET TMOJaTh MCK 00 MCTpeOOBAaHWU M3 UYKOTO HE3aKOHHOTO
BJIQJICHUSI, HO 3TO HEBEPHO B CUJIy TOTO, YTO CYIPYTH MPE3IOMUPYIOTCSA B CIHCIKE
KaK MpOJaBIlbl, JaK€ €CIM OJUH M3 HUX HE yKa3aH B JoroBope. Bce aTo nenaer
BUHIMKAIIMIO HEBO3MOKHOM.

N3 Bcero mepeudrciieHHOro CIEIYET, YTO MPABOBOM PEXUM PACTOPSHKEHUS

COBMECTHO HAKUTHIM UMYILIECTBOM OBIBIIMMH CYNpyTraMu JOJHKEH ObITh TaKOM ke,

BepHyTbCA B kKaTanor roToBbIX AUMSIOMOB U MarMcTepckux ancceprawmm
http://y4ebHnkn.mHdpopm2000.pd/diplom.shtml



73

KaK ¥ B Iepuoj Opaka, IOCKOJbKY OH SIBISIETCA HauOoJiee MPEAOUYTUTENIBHBIM C
No3UIMI oOecrieueHus: OalaHca MHTEPECOB, KaK CYNPYroB, TaK U TPETbUX JIHII.
He3zaBucuMo OT TOro, Kakywo CTaTbl0 HIPUMEHATH K OTHOLIEHUSM IIpaBa
COOCTBEHHOCTHU Ha 00Illee UMYIIECTBO OBIBIIMX CYIPYTOB, CIEAYET IPU3HATH, YTO
€IMHCTBEHHBIM CIOCOOOM 3alllUTHl TpaBa COCOOCTBEHHHMKA SIBISETCS HUCK O
IOPU3HAHUM CIIEIKU IO OTUYKJIECHUIO OOILEro MMYIIECTBA HEJCHCTBUTEIBHON U O

MPUMEHEHUU MOCIEICTBUIN €€ HEeAEeHCTBUTENBHOCTH, YTO He Hapymaet cT. 167 'K

P®.
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3akJIoueHue

B pamkax wuccrnenoBaHus ObLT MPOBEJAEH aHAINU3 IMPABOBBIX MPOOJIEM H
OCOOEHHOCTEW pa3zzgena oOIero WMYyIIeCTBA CYNPYroB W OBUIM  CHEJIaHBI
CJIEIYIOLIME BBIBOBL:

Bo-nepBsix, MMYLIECTBEHHBIE OTHOILICHUS MEXIy  CyIpyramu
PETYyIUPYIOTCS B paMKaX TPEX3BEHHOW CHCTEMBI ITPABOBBIX aKTOB, BKIIOYAIOIIECH B
ce0s1 MEeXTyHApOIHO-TIPABOBBIEC aKThI, aKThl HAIIMOHAIHHOTO 3aKOHOJATEIbCTBA U
aKTbl ~ MHAWBHAYaJbHOIO  pEryaupoBaHus. JloroBoppl W  COTJIALICHUA,
pPETryIUpYIOIIME CEMEHHbIE MPABOOTHOUIEHUS, MIPalOT OrPOMHYIO pOJIb B
COXPAaHCHUM HOPMAJIbHBIX OTHOLICHHN MEXAYy 4WIEHAaMHU CEMbU W JIPYTHUMHU
JUIAMH, YYaCTBYIOLIMMHU B CEMEMHBIX MPAaBOOTHOIIEHUSIX. OHU UMEIOT HEKOTOPBIE
OCOOCHHOCTH, OTJIMYAIOUIME HMX OT TIPa)xJaHCKO-IIPABOBBIX JIOTOBOPOB, 4YTO
CKa3blBAa€TCS Ha OINPEACIICHHWH WX I[PAaBOBOW MPUPOABI M JEJAeT €ro
3aTpyIHUTEIbHBIM.

Bo-BTOpBIX, MMYILIECTBEHHBIE OTHOLICHHS CYIPYroOB JIEXKaT B IJIOCKOCTH
pEeryJMpoBaHMs KaK TpaXAaHCKOro, TaK M CEMEWHOro mpasa. bosbiioe
kommyectBO HopM ['K P®, perymupyromux HWMyIIECTBEHHBIE OTHOIICHUS
CYIIPpYroB, OTCBUIAIOT K CEMEWHOMY 3aKOHOJATENbCTBY. KiroueBoe Mecto B
CUCTEME MMYIIECTBEHHBIX OTHOLIEHUN MEXIY CyNpyraMu 3aHUMAar0T OTHOILIECHHUS
CEMEHHON COOCTBEHHOCTH, BKJIIOYAIONIME B ce0s OOIIyI0 COBMECTHYIO
COOCTBEHHOCTh CYNpPYyroB M JIMYHYIO COOCTBEHHOCTh KaXJIOTO U3 HHX.
HMy1iecTBEHHbIE OTHOILIEHUS CYIPYTOB PETYJIUPYIOTCS KaK B paMKax 3aKOHHOTO,
TaK M B paMKax JIOrOBOPHOro pexuma. [locinegnuii BeICTymaeT ajabTEpHATUBOU
3aKOHHOMY PEKMMY, KOTOPbI OCHOBBIBAETCS HA PABEHCTBE J0JIEW, U MO3BOJISET
CyIIpyraMm CaMHM OCYIIECTBIISITh PETYJIUPOBAHUE.

B-Tpetpux, poccuiickoe 3aKOHOAATENBCTBO TOJ OOIIMM HWMYIIECTBOM

Cylpyros 1nmoHMMacT HUMYIICCTBO, HAXKUTOC MMH B IICPHUOA 6paKa, HNCTOYHHNKaMH
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bopMHpOBaHUS KOTOPOrO SBIISIIOTCA JOXOJbl OJIHOIO U3 CYIPYIOB, JIaXe €CIH
BTOpPOIl CyNpyr HE MMEET COOCTBEHHBIX JO0XOOB, M OOIIME TOXOABI CYHpPYTOB.
HMy1iecTBO, MOTYYEHHOE CYIIPYroM MO JOTOBOPAM JAapEHUs! WIH 10 HACJIENICTBY,
OCTaeTCs UHJMBHUIYaIbHOU COOCTBEHHOCTBIO CYIpYTa, €ro MoJy4yuBIIero. B atoii
chepe ocraercsi pan mpodrem. Hampumep, ecim MMyIIECTBO MOIYYEHO OJHUM
CYIIpyroM Ha BO3ME3JHOM OCHOBE, TO OHO cTaHOBUTCS oO0muM. Ocrtaercs 0e3
OTBETa BOIIPOC, a KaKoBa Cy/nb0a MMYIIECTBA, MOJYYEHHOTO OJHUM W3 CYNPYTOB
Ha 0e3BO3ME3HOM OCHOBE MO WHBIM, YEM JIapCHHE W HACIIEJICTBO OCHOBAHUSAM?
CynebHasi mpakTHKa OTBEYAET, YTO B CIy4yae, KOI/Ia 3€MEJbHBbIA y4acTOK ObLI
IPEIOCTaBIEH OJHOMY M3 CYNpPYroB B NEpHOj] Opaka B COOCTBEHHOCTh HE Ha
OCHOBAHMM  TI'PaXXIaHCKO-NIPaBOBOI'O  JIOrOBOpa, a Ha OCHOBAHMM  aKTa
roCyJJapCTBEHHOTO WJIA MYHULIMIAJIBHOTO OpraHa, TO TaKOM 3€MEJIbHBIM y4acTOK
HE00XO0MMO MPU3HABATH OOIIMM COBMECTHBIM UMYIIECTBOM.

B-ueTBepThIX, pa3Aesl COBMECTHO HAXXUTOIO CYNIPYraMy MMYIIECTBA MOYKET
OBITh OCYIIECTBJIEH B COOTBETCTBUHM C COIJIAIIEHUWEM O pa3jesieé UMYIIEeCTBa H
OpayHBIM JIOTOBOPOM, KOTOPHIE SIBJISIOTCS CEMEMHO-NPABOBBIMU JI0TOBOPAMU, YTO
HE WCKJIKOYAeT MPUMEHEHHE K HUM HOPM TPaXKJIaHCKOTO 3aKOHOJATEIbCTBA O
caenkax. CornaiieHue o pasierne UMYIIECTBA UMEET CIIEIYIOUUe OCOOEHHOCTH:
SBIISIETCS IOPUAMYECKUM (DaKTOM, HO HE BJI€YET BO3HMKHOBEHHME CEMEWHBIX
MPaBOOTHOIIEHU, a JUIIb ONpPEAENIeT MOPSAOK pa3/iesia UMYILECTBA; €ro LENbio
ABJIIETCSl ONpEAeNIeHne NopsA/ika U CIOCOOOB pas3fesia COBMECTHO HAXKHUTOIO
UMYIIECTBA; CTOPOHAMHM MOTYT OBITH TOJIBKO CYNPYTH, a OOBEKTOM — TOJBKO
oOmree umytiectBo. CorjamieHue, B OTJIIMYUE OT TPaXkKAAHCKO-TIPABOBOTO J1I0I0BOpa
MOXKET OBITb PACTOPTHYTO TOJIBKO 110 COTJIAIIEHHIO CTOPOH, K HEMYy He
OPUMEHSIOTCSI MEphl T'OCYJapCTBEHHOrO MpHHYXAeHUA. UYTo Kacaercs (HOpMbI
COrJIAlIeHHs] O pa3fielie UMYILECTBA, TO 3aKOH OINpEAeNsieT TOJbKO TpeOoBaHUE K
ero HoTapHaJIbHOMY yJIOCTOBEepeHuI0. [Io MHEHHIO CYZIOB, 3TO MOXKET OBITh JTH000H
JIOKYMEHT, U3 COJIEP>KaHUsI KOTOPOTO CBUIETEIBCTBYET HAJIIMYUE COTJIACOBAHHOU

I[CﬁCTBHTCJII)HOﬁ BOJIN CYIIPYTOB. Tak B OJHOM ACJIC, Cya IPHU3HAJI COrJIallICHHC
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3aKJIIOYEHHBIM, KOTJIa BCE €ro YCIOBUS ObUIM BKIIIOUYEHBI B YyUpEAUTEIIbHBIN
JIOTOBOD.

B-mAThIX, MHOTO CHIOPOB BBI3BIBAIOT COTJIALICHHUS O pa3jiesie HeIBHKUMOTO
UMYIIIECTBA CYINPYTroB. ODTO BBI3BAHO HECKOJIBKUMU OOCTOSITEIbCTBAMHU, BO-
NEPBBIX, TEM, YTO OpraHbl PocpeecTpa 0TKa3bIBAIOT B PETUCTPALIMU MPaB CYNPYTOB
Ha TpHoOpeTaeMoe MMM HMMYIIECTBO Kak O0Ilee COBMECTHOE HMMyIlecTBO. Bo-
BTOPBIX, CyJeOHas MpakTHKa MO JAaHHOMY BOIIPOCY JOBOJBHO MPOTHBOPEUYHUBA.
OmHuM Cynbl TPU3HAIOT 32 3apPETUCTPUPOBAHHONW B JIOJIAX HEIBHKUMOCTBHIO
OOIIYIO JI0JIEBYIO COOCTBEHHOCTbh, Ipyrue, HA00OPOT, CUMTAIOT, YTO U3 JOrOBOpa
JI0JIEBOTO YYacTHsI B CTPOUTEILCTBE SIBHO HE CIIEAYET BOJCH3BSIBICHHE CYNPYTrOB
00 yCTaHOBJIEHUHU OOIIEH J10JIE€BOMl COOCTBEHHOCTH, U COOCTBEHHOCTh NMPU3HAETCS
COBMeCTHOI. Bo n3bexxaHnu nogoOHbIX CIOPOB, NMPEAaraéM BHECTH U3MEHEHHUS B
psan crareit CK P®. Hampumep, a63. 2 4. 1 cr. 33 U3MEHUTh U H3JI0KUTH B
CIIEyIOIEN pelakliiu: «3aKOHHBIM PEXXUM HMYILECTBA CYNIPYTrOB AEUCTBYET, €CIIH
WHOE HE YCTAHOBJCHO OpayHBIM JOTOBOPOM, COTJalleHneM o0 OmpeesieHuu
JI0JIeH M cOTJallleHueM O pasfelie 0OIIero MMyIIecTBa», a TakKe yKazaTb B 4. 2
cT. 38 CK P® Ha TO 00CTOSITENHCTBO, UTO HA TOPSJIOK 3aKIFOUCHUS U COJIEPKaHHE
COTJIAIIEHUS O pasjiene OOIIEero NMyIIecTBa CypyroB pacpoOCTPAHSIOTCS HOPMBI
I'PaX/1aHCKOI'0 3aKOHO/IaTEIbCTBA O CIEIKaX.

B-mecThix, eme OAHMM CEMEHHO-TIPaBOBBIM COTJIAIIEHHEM, B KOTOPOM
MOJKHO 3aKpeMuTh TMOPSAIOK pa3zesia MMYIIECTBA SBISETCS OpadHbI JOrOBOD,
KOTOPBIN HE TOXAECTBEHEH I'Pa)/IaHCKUM JIOTOBOpaM o Iepenaye umyiiectsa. Ero
CYTh 3aKJII0YAETCS B BO3MOXKHOCTH NMPUMEHUTH AUCIIO3UTHBHOE PETYIMPOBAHHUE K
UMYILECTBEHHBIM OTHOILIEHHUSM CYNpyroB. B TakoM kauecTBe OH HE MOJJICKUT
NPEKpaILICHUIO B CIy4yae pacTopkeHHs Opaka. BBoaumblili OpauHbIM J10rOBOPOM
UMYIIECTBEHHBI PEXUM HauyMHAET JCWCTBOBATH C MOMEHTA BCTYIUICHHUS B CHILY
OpayHOro JIOTOBOpAa, W TMpEKpallaeT CBO€ JEHUCTBUE TOJBKO B OTHOILIECHUH
OyAyIIMX UMYIIECTBEHHBIX OTHOIICHUH 1 TOJHKO C MOMEHTA TIpeKpalieHus Opaka.

Bpaunblif 10rOBOp MOXKET COEPkKaTh YCIOBHUS, 3aKPEIISAIONINE UMYIECTBEHHbBIN
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PEXHUM M yCIIOBUS, PETIAMEHTHPYIOLINE 00s13aTENbCTBA CYIIPYroB. B npumeneHuu
10/T0OHOTO MPABOBOTO PErYIMPOBAHUS €CTh PsiI TPOOIIEM.

[lepBas mpobGiiema 3aKiar04aeTcs B TOM, YTO B paMKax IepepacrpeaeieHus
UMYILECTBEHHBIX MPaB CYNPYroB MOI'YT BO3HUKHYTh IIPOTUBOPEYUSI C HOPMAMHU O
npaBe COOCTBEHHOCTH, a TaKXe KOJUIM3UH COAepX)aHUs mpu (OpMyITHPOBAHUU
HEKOTOPBIX YCJIIOBUN MOJOOHO YCIIOBUSIM JIOTOBOpa MEHBI WM AapeHus. Bropas
npobiieMa 3aKiII4aeTcs B HEJAOCTATOYHOM PETyJIUpPOBaHUU O(OPMIICHUS U
perucTpaluy MpaB Ha MMYIIECTBO NPH HaJIM4YMM OpadHOro norosopa. HescHo,
KakOB MOMEHT INEpEeperucTpallii IpaBa Ha HMYILIECTBO, €CIM J0 OpayHOro
JIOTOBOpa OHO OBLI0O COOCTBEHHOCTBIO CYNPYra, a 1o OpayHOMY JIOTOBOPY — OOIIIeH
COBMECTHOI COOCTBEHHOCTBIO. TpeThs mpoliemMa 3aKIII0YaeTcsl B TOM, YTO MOCIe
OpeKkpaleHus Opaka y CYHNpPYroB MOTYT OCTaTbCsd HEKOTOpble IIpaBa U
00513aHHOCTH, HO JIECWCTBHE IOTOBOPHOTO PEXHMMa MPABOBOTO PETYIMPOBAHUS HE
UMEET YETKOTO OIpe/IETICHHUS.

B-ceapmbix, HEOOXOAMMO YETKO MPEICTABIATH OTIANYMS OpavyHOTO T0TOBOpa
U COTTIAIICHUS O pa3feNie MMYIIeCTBa, KOTOPHIE 3aKII0YAOTCS B CYOBEKTHOM
COCTaBe, B COJICP>KaHUU U B IPEAMETE.

B-BoceMBIX, pazzmen oOHmIer0 KMYyIIECTBa CYINPYTOB MPOU3BOJIUTCS TI0
npaBuiaM, yctaHoBlieHHbIM cT. 38 u 39 CK P® u cr. 254 'K P®. CroumocTh
UMYIIECTBA, OJJISKAIIETO Pa3Aeny, ONpeaesieTcs Ha BpeMsl pacCCMOTPEHUS Jea.
B cocraB mmymiecTBa, MOANEKAIIETO pa3ely, BKIIOYAETCS OO0IIee MMYIIECTBO
CYIIPYTOB, MMEIOIIEECS Yy HUX B HaJMYMU Ha BPEMsI pacCMOTpPEHHUs Jena, Juoo
Haxojsmeecs y TpeTbux juil. [Ipu pazgene WMyIIECTBa YUHUTHIBAIOTCS TakKe
o0IIKe JTOJITH CYNPYroB M MpaBO TpeOOBaHUS MO 00s3aTeNbCTBAM, BOSHHUKIINM B
UHTEepecax ceMbH. | 1aBHOE, YTO MMEeT 3HaU€HHUE — 3TO MOMEHT BO3HHUKHOBEHUS
OCHOBaHUI MPHOOPETEHNS TAKOTO UMYIIECTBA M UCTOYHUKH €T0 OTLIATHI.

B-neBsaTeiX, aHanmu3 CcyneOHOW MpakTUKU TMO3BOJIMI  BBISIBUTH  PST
IpOIeCCyaIbHBIX OCOOCHHOCTEH JIeT O pasjielie COBMECTHO HAKUTOTO UMYIIIECTBA!
B KayeCTBE OCHOBHOIO TpeOOBaHMs BBICTYNAET HCK O pa3liele COBMECTHO

HAQXUTOTO MMYIIECTBA U O PACTOP)KEHUM Opaka, KOTOPBIN MOAAETCA MO MECTY
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KUTEIbCTBA OTBETYMKA; CPOK JAaBHOCTH HAYMHAET T€Yb HE C MOMEHTA
pacTop:keHusi Opaka, a co AHS, KOTJa Cynpyr y3Haj WIH JOJKEH ObUI y3HaTh O
HapyIlIeHUU CBOETO MpaBa.

B-necaTeiX, yuuThIBas, 4YTO Mbl pPa3[Eisi€M TOYKY 3pEHUS O TOM, YTO
MMYIIECTBEHHBIE OTHOIIEHUSI CYNPYTOB HAXOJATCS B IJIOCKOCTH PETYJIMPOBAHUS
HE TOJIBKO CEMEWHOro IpaBa, HO M MpaBa TPaXKTAHCKOTO, Mbl COIJIACHBI C
3aKOHOAATENIEM U CyAeOHOM MPAKTHUKOM, JOMYyCKAIOIMIMMH COYETaHUE CEMEMHO-
MPABOBBIX U TPAXKJIAHCKO-TIPABOBBIX CIOCOOOB 3allUTHl MpaB CYNPYroB IMpHU
paszene oOiiero umymiecTBa. B kauecTBe rpak1aHCKO-IIPABOBBIX CIOCOOOB MBI
BBIJICTIJIM: KOHTPOJb CHIEJIOK C OOIIMM HUMYIIECTBOM CYIPYroB, pa3ien oOmux
JIOJITOB, BO3MO>KHOCTh MOJIA4Yd PErPECCHOTO MCKA, COJIUJIapHAas OTBETCTBEHHOCTH
CYINPYTOB IO OOIIHUM J0JTraM, MPU3HAHUE CACIIKH MO PACTIOPSHKECHUIO UMYIIIECTBOM
HEJICCTBUTEIbHON MW TNPUMEHEHUE TOCJIEACTBUN €€ HEICUCTBUTEILHOCTH.
CeMeiHO-TIpaBOBbIE  CIIOCOOBI  MPECTABICHBI OTCTYIUIEHHEM OT MpUHIUIA
paBEHCTBA JI0JIEH MPU pa3zesie UMYIIECTBA.

B-onunHaanateix, psg OCOOCHHOCTEHM CYIIECTBYET MpHU paslielie TaKkoro
CJIO’KHOTO MMYIIECTBA KaK JI0JM B YCTaBHBIX KalUTajlaX, CJIOKHOCTH BO3HUKAIOT
npu  (GopMHUPOBAHUU KOHKYPCHOM MacChl CyNpyra-ioJDKHUKA, HUMEETCS Pl
BOITPOCOB 10 pa3/iesly UMYIIECTBA OBIBIIMMH CYIIPYTaMHU.

Hanpumep, nipu paccMoTpeHUU J1eJ1 0 OAHKPOTCTBE CYJbl CTAIKHUBAIOTCS C
JIBYMsI BAXKHBIMHM BOIIPOCAMHU: KaKasl 4acTh OOIIEro MMYIIECTBA CYNPYroB MOXKET
OBITH BKJTIIOYEHA B COCTaB KOHKYPCHOW MAacChl, U KaKOB TMOPSAIOK €€ peaTn3alluu.
Jlo BCTyIUIeHUS B CWJIY TOJIOKEHUW O OAHKPOTCTBE (PUBMUECKUX JIMI], CyJaeOHas
MpaKkTUKa HUCXOAWIa M3 TOTO, YTO HMMYILIECTBO, HAXKUTOE CYNpyraMH BO BpeMs
Opaka, SIBIIIETCSI UX COBMECTHOW COOCTBEHHOCTHIO HE3aBHCHUMO OT TOTO, Ha UM
KOT'0 KOHKPETHO U3 CyNPYroB OHO MPUOOPETEHO, 3apEeTUCTPUPOBAHO MU yUTeHO.B
cootBeTcTBUM ¢ M. 1 c1. 45 CK P® no ob6s3arenbcTBaM OIHOTO U3 CYNPYTOB
B3BICKAHME MOJKET OBITh OOpaIleHO JHWIb Ha MUMYIIECTBO 3Toro cympyra. [lpu
HEJI0OCTAaTOYHOCTH MMYIIECTBA KPEAUTOP BIIpaBe TPeOOBATH BhIJENA IOIH CYIIpyra-

JOJDKHHUKA, KOTOpasl MpUYHUTaNach Obl Cympyry-IOJDKHUKY MpH pasnesie OOIIero
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MMYIIIECTBA CYIIPYTOB, AJi1 00pallleHns Ha Hee B3bickaHusl. TakuM oOpas3om, odiiee
UMYIIECTBO CYINPYrOB HE MOXXET OBITh BKIIOUEHO B KOHKYPCHYIO Maccy.
3akoHOJaTeNb MOIIeN ApyruM nyrteMm. B coorBerctBum co cr. 213.26 3akonHa o
OAHKpPOTCTBE MMYIIECTBO TpakAaHWHA, MPUHAJJIEKAIlEe eMy Ha TpaBe oOuei
COOCTBEHHOCTH C CYIPyroM (OBIBIIUM CYIIPYroM), OJJICKUT peanu3aluu B IeJie O
OaHKpOTCTBE TpaxaaHWHa. B Takux ciydasx cynpyr (ObIBIIMI CyNpyr) BHOpaBe
y4acTBOBaTh B Jefie O OaHKPOTCTBE TpakJaHWHA TPU PEIICHUU BOMPOCOB,
CBS3aHHBIX C peajiM3alleil 3TOro uMmyliecTsa. B KOHKypCHYIO Maccy BKJIIOYAeTCs
4acTh CPEJICTB OT peai3alliy 00IIero UMYIIECTBA CYyIPYTroB (OBIBIIUX CYNPYTOB),
COOTBETCTBYIOILIAs JI0JIE CYNpyra-JoDKHHKA, OCTaJlbHAas 4YacTh 3ITHUX CPEACTB
BbITUTAUMBaeTCs Cynpyry (ObiBmieMy cymnpyry). Ha Ham B3risia, UMYyIIECTBO,
npuoOpeTeHHOe B mepuoj Opaka sBisieTCs OOIIed COBMECTHON COOCTBEHHOCTHIO
CYNIPYTOB, ABMKUMOE HMMYLIECTBO, J1aTy MPUOOPETEHHUS KOTOPOrOo YCTAaHOBUTH
HEBO3MOKHO, SIBJISIETCSI €AMHOJIMYHOM COOCTBEHHOCTBIO CYIIpyra JOJDKHUKA, U 3TO
JIOJDKHO YUYUTBIBATHCS MPU POPMUPOBAHUU KOHKYPCHOM MacChI.

B mnpaBoBOM perynMpoBaHHMM pazliena JO0JM YCTAaBHOIO KaluTala MEXIy
CyIlpyramu, 0003HayaroTcsi HEKOTOpble Kou3uu. C OAHON CTOPOHBI, IPH pa3iese
OOLIEro MMyLIECTBA CYNPYroB OBIBIIMN CYNPYT XOUY€eT MOJYYUTh JOII0 B pa3Mepe,
KaK eciii Obl He ObUIO 370yNnOTpeOIeHHs MPAaBOM U HEAOOPOCOBECTHBIX JACHCTBUH,
YMEHbIIAIONUX €€ NeHCTBUTEIbHYIO CTOMMOCTh. C Apyroil cTOpoHbI, 00IIECTRBO,
Jpyrv€ YYaCTHUKA U BTOPOM CYIPYr MOTYT TPEABSABIATH JOKa3aTeIbCTBA
HEO0OXOMMOCTH COBEPIIICHUS Psifia KOPIOPATUBHBIX JeicTBUid. C 0THON CTOPOHBI
OTCYTCTBYET 3aIuTa MMYIIIECTBEHHBIX UHTEPECOB CYNpyToB oT
HEJ0OPOCOBECTHOTO TOBENEHUSI APYT Ipyra, ¢ IpYrod CTOPOHBI HaOIO/aeTCs
BMEIIIATEIILCTBO TPETHETO JIMIA B XO3SHUCTBEHHYIO NESITENBHOCTh obOmiecTBa. Ha
Halll B3IJIsiJ, MpaBa CyNpyra JOJDKHBI 3allUIIaThCs B TOM Cy4ae, €Cilu JoKazaHa
HEZ00POCOBECTHOCTh BTOPOTO CYIpyra, KOTOPBIA B pe3yJbTaTe COBEPIICHUS psilia
MOCJIeIOBATEIbHBIX ACHCTBUI NIEpenal A0II0 TPEThEMY JUILY.

Takum 006pazom, aHamu3 MOpsAKa pas/iena COBMECTHO HAXKUTOTO UMYIIECTBA

CyHpyros Iokasall, 4TO IIpU €ro OCyICCTBIICHUHN BCILILIBACT CTOJIbKO HCTIPUATHBIX
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MOMEHTOB, KOTOPbIE 1K€ CaMbl€ IOPUIUYECKH COBEPIICHHbIE OpayHbIii KOHTPAKT
U COTJIAalIEHUE O pas3zelie UMYLIECTBA MPEeIyCMOTPETh HE B cuiiax. MMeercs psn
KOJUTM3UNA M TpoOJieM, OT PEIIeHUS KOTOPHIX 3aBUCUT HE TOJBKO HOPMAaJbHBIN
MOPSAOK MPABOIIPUMEHEHUS, HO U BO3MOKHOCTb CYIIPYT'OB, €CIIN YK HE ITPOKUTH B
Opake J0JITO0 ¥ CYACTIMBO U YMEPETh B OJIMH JIEHb KaK CKa304YHbIE FE€POU, TO XOTS

Pa3BCCTUCH 0e3 B3aNMMHBIX HUMYIICCTBCHHBIX HpHTﬂSaHHﬁ.
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Q. 3akoH P® ot 04.07.1991 Ne 1541-1 (pea. ot 16.10.2012) "O
npuBaTH3aluK SKWHIMHOro Qonga B Poccuiickoit @enepanuu" // "bromiereHb
HOpMAaTHBHBIX akTOB", Ne 1, 1992,

10. IIucemo Pocpeectpa ot 28.08.2013 Neo 14-ucx/07892-I'E/13 «O
IPOBEJCHUHN TEPPUTOPUATIBLHBIMU OpraHamMu PocpeecTpa mpaBOBOil 3KCHEPTHU3HI
NPEJCTaBICHHBIX Ha TOCYIApCTBEHHYIO PETHCTPAIMI0 TMpaB JOKYMEHTOBY.

JloxymenT He ommyonmkoBaH // CIIC «KoHCYIbTaHT TUTFOCY.

CrnenuuanbHas TuTeparypa:

11. Anws6uxoB U.P. FOpuamndeckasi CyniHOCTh 3aKOHHOTO U JIOTOBOPHOTO
PEXKMMOB pEryJIMpOBaHUs MMYIIECTBEHHBIX OTHOLIEHMH cymnpyros // Hotapuyec.
2010. Ne 5. C. 30 - 33.

12. AprembeBa H.B. CoBmecTHass cOOCTBEHHOCTb CYNpPYTOB: aKTyaJbHbIE
BOTIPOCHI TPABOBOIO PETYJIMPOBAHMS M TpaKTUKa TMpuMeHeHus // bBromnereHs
HoTapuanbHO# nmpakTtuku. 2003. Ne 6. C. 2-8.

13. baraee B. Tsmkena pmons 23kc-cympyra //  BoccraHoBieHHE
KOPIIOPaTUBHOI'O KOHTPOJIA B IIPAKTHUKE DAC MO. URL:
http://zakon.ru/Discussions/tyazhela_dolya ekssuprugavosstanovlenie korporativn
0go_kontrolya v_praktike fas mo/12294 (nara obpamenus: 01.10.2016).

14. barpoa H.B. HuaauBuayanpbHOE  MPAaBOBOE  PEryJHUPOBAHUE
UMYIIECTBEHHBIX OTHOLEHUH cynpyroB // Hotapuyc. 2014. Ne 3. C. 23 - 25.

15. byroa E.A. O HekoTopeIXx Bompocax TpaHchopMaluu OOIIeH
COBMECTHOM coOcTBeHHOCTHU B noieByt0 // CoBpemennoe mpaBo. 2014. Ne 6. C. 68
- 12,

16. bosrukoB A. He Hano ObiTh popmanuctamu // DXK-FOpuct. 2014. Ne 14.
C. 12.

17. Henucrok C.II. K Bompocy 0 HEKOTOpBIX COTJIAIIEHUSX B CEMEHHOM

npaBe Poccuu // Cemerinoe u sxxunuiiHoe npao. 2015. Ne 1. C. 7 - 10.
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18. JI3rwoOposckas JI.B. Cornamenue 00 ymiaTte ajJldMEHTOB -
CaMOCTOSATEILHBIN CeMEIHO-TTPaBOBON MHCTUTYT // CeMelHOE U KUITUIITHOE MPaBo.
2012. Ne 6. C. 11 - 13.

19. Jlo6poronbckuii B.W. IlpakTruka cygoB obmiei ropucaukiuy. Pazmen
UMYIIECTBA Cynpyra - uHAuBuAyanbHoro npeanpunumatens / CIIC Koncynbrant
[Tmroc. 2014.

20. EpmomaeB C.H. MHOXECTBEHHOCTH JIMI] B TPAXKIAHCKOM TipaBe: Jluc.
... Kaug. opua. Hayk. Kpacnonap, 2014. 186 c.

21. EpmbumieBa H.FO. Craryc ¢usnueckux maui Kak CyOBEKTOB
MEXIYHApOJIHOIO CEMEUHOrO MpaBa // 3aKOHOJATEIbCTBO U d3KOHOMHUKA. 2010. Ne
4. C. 55 - 66.

22. EpmoB B.B. IlpaBoBoe u UHAMBUAYaJbHOE PETYJIUPOBAHUE
OOLIECTBEHHBIX OTHOIIEHUI Kak mapHble kareropuu // Poccuiickuii cyaps. 2013.
Ne2.C.8-17.

23. 3amineBa T.W. HactonpHas kHWra HOTapuyca: B 4 Tomax / TOX PE.
N.I". Mensenesa. 3-e uzn., nepepad. u gon. M.: Craryt, 2015. T. 3: Cemelinoe u
HACJIEJICTBEHHOE MPABO B HOTapHalbHOU npakTuke. 717 c.

24. 3axumpoBa C.A. OCOOCHHOCTH TPABOBOTO PETYIMPOBAHMS OPavYHOTO
npaBooTHoIeHus // Bnacte 3akona. 2015. Ne 4. C. 127 - 134.

25. 3Benuropoxackas H.D. JloroBop cympyroB o pasueie HMYIIECTBA:
B3I Ha TipobnieMy // CemeitHoe u skumuiHoe mpao. 2009. Ne 5. C. 20 - 23.

26. 3Benuropoxackas H.®D. IIpoGiema mpaBoBOW MpUPOABI JOTOBOPOB B
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30. Jlametikuna E.lO. IIpaBo cOOCTBEHHOCTH CYNPYTrOB B COBPEMEHHOM
POCCHIICKOM 3aKOHOJIATENILCTBE M POJIb HOTapHara B €ro ocyuiecTBieHud //
Hotapuyc. 2015. Ne 1. C. 17 - 19.

31. JleBymkun A.H. Peanuzamusi mpaB cynpyroB mpu OCYIIECTBICHUU
NeATeILHOCTH Iopuandeckoro ywmmna // KyprHan poccuiickoro mpasa. 2016. Ne 3. C.
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32. Jleckosa FO.I'. Hexotopsie mpobGieMbl mpuMeHenus HopM CeMelHoro
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41. TlozmuskoBa E.A. Bonpockl cyaeOHOM pakTHKU pa3jena 3eMeIbHOIOo
ydacTKa B COCTaB€ COBMECTHO HAXKHTOTO MMymiecTBa // Poccuiickas rOCTHITHA.
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42. TlomoB M.H., IIbsinkoBa A.®D. O mnopsiake pacrnopspKeHUs COBMECTHO
HAXXUTHIM UMYIIIECTBOM OBIBIITMMU CyNpyramu // 3aKOHOAATEICTBO M DKOHOMHMKA.
2015. Ne 1. C. 74 - 80.

43. IlpoGnembl yHU(UKAIMM  MEXKIYHAPOJAHOTO YaCTHOTO IpaBa:
MoHorpadus (otB. pea. A.Jl. Maxkosckuit, HN.O. XiecroBa). "HHCTUTYT
3aKOHOAATENbCTBA U CPABHHUTENBHOTO mpaBoBencHus npu I[IpaBurtensctBe POD",
2013 /I Cucrema TAPAHT: http://base.garant.ru
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45. Cewmeiinoe npaBo: YueOnuk / Ilox pexn. I1.B. KpamenunnukoBa. M.:
Craryt, 2010. 300 c.
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fopuanueckuid BectHUK. 2005. Ne 4. C. 40-43.

53. Tpodumen U. UmymiectBo: npasuia pasnena // FOpunuueckas razera.
2011. Ne 17.C. 12 - 13.

54. TpodumoBa  T'.A. bpaunplii  g0rOBOp  Kak ~ OCHOBaHHE
WHIMBUIYAIBHOTO PEryJIHpPOBAaHUS HMYLICCTBEHHBIX OTHOLICHUN Cymnpyros //
Hotapuyc. 2014. Ne 1. C. 12 - 15.

55. XmoctoB I[I.B. CoBMecTHOE HMYIIECTBO CYIpPYIOB: MpPOOIEMbI
dbopMHpoBaHUS KOHKYPCHOM MaccChl TpakaannHa-0ankpoTa // 3akon. 2015. Ne 12.
C.63-72.

56. Xogesipes II.M. IlpaBooTHomieHHsi COOCTBEHHOCTH  OBIBIIUX
cynpyros// Horapuyc. 2007. Ne 2. C. 40-44.

57. Yamxosa C.IO. CriocoObl 3alIUThl UMYIIECTBEHHBIX MPAB CYNPYTOB:
TOJIKOBAaHWE TIOJOKEHWH CEMEMHOro 3aKOHOAATeNnbCTBA KOHCTUTYIIHOHHBIM
Cynom Poccuiickoit @enepaunn / CeMeitHoe u xunuiiHoe npaso. 2015. Ne 5. C.
25 - 28.

58. UYedpanosa E.A. NMymiecTBeHHbIE OTHOIIIEHUSI B POCCHICKON CEMBE:
[Ipakt. mocobue. M.: FOpuct, 1997. 168 c.

59. [la6anoB A. M3menenus B 3akononarensctse // DXK-FOpuct. 2016. No
19. C. 13.

Marepuansl npaBONPUMEHUTEIBHON MMPAKTUKH:

60. IlocranoBnenue KoncturynumonHoro Cymga P® ot 19.06.2002 rona
"ITo geny o mpoBepke KOHCTUTYLIHOHHOCTH Psifia MoJiokeHui 3akoHa Poccuiickoii
Oeneparn oT 18 wmronmsgs 1992 roma "O coumanbHOM 3amuTe Trpa)kaaH,
MOABEPIIIMXCS  BO3JCHCTBUIO  pajguallMk  BCIEJACTBHE  KaTacTpodbl  Ha

YepuoOsuisckoit ADC" // CIIC «Kouncynbrant [lmtoc.
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61. Omnpenenenue KoncturynuonHoro Cyna P® ot 21.11.2013 Ne 1768-
O "OO6 oTka3e B MPHUHATHH K PACCMOTPEHHUIO KaloObl TpaxkaaHku [ ycapeBoii
Enenbl AHaTONBEBHBI Ha HApYIICHHE €€ KOHCTUTYIMOHHBIX MpaB MyHKTOM 4
ctatb 38 CemeitHoro koaekca Poccuiickoii ®epepanun". JIOKyMEHT He
onyonukoBat // CIIC «Koncynbrant [1mrocy.

62. Omnpenenenue Koncturynmonnoro Cyna PO ot 17.01.2013 roma Ne 4-
O. Hoxyment He omyonukoBan// CIIC «Koncynbrant [1arocy.

63. Omnpeneneane Koncturynmonnoro Cyma PD ot 21 mas 2015 1. Ne
1198-0. JloxymenT He omyOnukoBaH // CIIC «KoHCYIbTaHT ILITIOCY.

64. Omnpenenenne Koncturynmonnoro Cyma P® ot 07.02.2013 Ne 116-0.
HoxymenT He onyonukoBad // CIIC «Koncynbrant [Lmrocy.

65. Omnpenenenne Koncturynuonnoro Cyaa PO ot 17.11.2009 Ne 1503-
O-O "OO oTkaze B TMPUHATAA K PACCMOTPEHUIO KajJoObl TpaxaaH
[IpaBocnaBHOBO AHactacuu BsdecnaBoBHbl u IIpaBocnaBHoOBol  Enensl
AJIEKCaHIPOBHBI Ha HAapylIEHWE WX KOHCTUTYLIMOHHBIX IIpaB crarbed 39
Cemeiinoro konekca Poccuiickorn ®enepamuu, a Takxke cratbsmu 376 u 377
['paxxanckoro mpoueccyaibHoro koaekca Poccuiickoit @enepanuu. JIoOKyMeHT
He onyosukoBan // CIIC «KoucynsTant [Lrocy.

66. Omnpenenennie Konctutynronnoro Cyna P® ot 20.03.2014 r. Ne 544-
O "OO oTka3ze B NPUHATUU K PAaCCMOTPEHUIO XayoObl Tp. bypkoBckoit Hatanbu
AnexcannpoBHbl 1 HuxudopoBoit AHHBI JIMUTpHEBHBI Ha HapylIeHHE WX
KOHCTUTYLIMOHHBIX npaB MNyHKToM 3 crateu 39 CK PO®". JlokymeHT He
onyoaukoBaH // CIIC «KoHCynbTaHT TUTHOCY.

67. Omnpenenenne Koncrturyunonnoro Cyga P® ot 20.10.2011 r. Ne
1354-0-0. JJoxyment He onyonukoBan // CIIC «Koncynprant [1mocy.

68. Omnpenenenue Koncturyurondoro Cyga P® ot 24.12.2013 roma Ne
2077-0. Joxyment He omyoaukoBaH // CIIC «KoHCYAbTaHT TLTIOCH.

69. Omnpenenenue Koncrurynuonnoro Cyna P® ot 24.01. 2008 r. Ne 29-

O-0. lokyment He onyosinkoBaH // CIIC «KoncynbTanT [Lmrocy.
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70. TlocranoBnenue IIpesumauyma Briciiero apourpaxnoro cyna P® or
21.01.2014 Ne 9913/13 mo memy Ne A33-18938/2011 // "Bectauk BAC P®", 2014,
Ne 5.

71. TlocranoBnenue Ilnenyma Beicimiero apOutpaxkHoro cyaa P or
30.06.2011 Ne 51 (pem. ot 06.06.2014) "O paccmorpeHun aen o0 OAHKPOTCTBE
UHIUBUYaNbHbIX npeanpuHumateneil” // "Bectauk BAC P®", Ne 9, ceHTsi0pb,
2011.

72. Tlocranosnenue [1nenyma BepxoBnoro Cyma P® ot 05.11.1998 Ne 15
(pen. ot 06.02.2007) "O nDpUMEHEHUH CyAaMH 3aKOHOJATENbCTBA TMIPH
paccMOTpeHHH Jen O pactopkeHunm Opaka" // "Poccuiickas razera", Ne 219,
18.11.1998.

73. Ilocranomnenue [1nenyma BepxoBuoro Cyna P® ot 23.06.2015 Ne 25
"O nDpuMEHEHMM CyJaMu HEKOTOPBIX IIOJIOKEHHMHM paszena | gactu mepBoi
I'paxxnanckoro kojaekca Poccutickoit @eneparun” // "Poccuiickas razera", Ne 140,
30.06.2015.

74. Tlocranosnenue Ilnenyma Bepxoaoro Cyma P® ot 29.05.2012 Ne 9
"O cynebHOM mpakTUKe Mo aenam o HachemoBanuu'" // "Poccuiickas razera, Ne
127, 06.06.2012.

75.  Omnpenenecane CyneOHOM KOJJIETHH IO  TPaXIAHCKUM  JeiIam
BepxoBaoro Cyma P® ot 27.01.2015 No 78-KI'14-43. JlokymMeHT He
omyonukoBan// CIIC «Koncynprant [1mrocy.

76. Omnpenenenne BepxosHoro Cyna P® ot 01.03.2016 Ne 75-KI'15-12.
HoxymenT He onyosukoBa // CIIC «KoncynbranT [Lmrocy.

/7. Omnpenenenue BepxoBrnoro Cyaa P® ot 09.02.2016 No 78-KI'15-45.
Hoxyment He onyonukoBaH // CIIC «KoncynbranT [Lmrocy.

78. Omnpenenenue Bricmero apoutpaxuoro cyna PO ot 04.08.2008 Ne
9739/08 // Bectnuk Bricmiero Apoutpaxknoro Cyna. 2008. Ne 11. C. 8.

79. Omnpenenenue BepxoBHoro Cyma P® ot 07.06.2016 Ne 88-KI'16-1.

HoxymenT He onyonukoBaH // CIIC «Koncynbrant [Lnrocy.
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80. Ompenenenue BepxoBnoro Cyna P® ot 08.09.2015 Ne 31-KI'15-7.
Hoxyment He onyonukoBa // CIIC «KoncynbranT [Lmrocy.

81. Omnpenenenne BepxosHoro Cyma P® ot 09.02.2016 Ne 78-KI'15-45.
HoxymenTsl He omyonukoBan // CIIC «Koncynprant [Tmrocy.

82. Omnpenenenne BepxoBHoro Cyma P® ot 12.07.2016 Ne 67-KI'16-2
Hoxyment He onyonukoBan// CIIC «KoncynsTanT [Tnrocy.

83. Ompenenenune Bepxosrnoro Cyna P® ot 14.01.2005 . mo memy Ne 12-
B04-8. lokymenT He onyoaukoBaH // CIIC «KoncynbranT ITmtocy.

84. Omnpenenenne BepxosHoro Cyna P® ot 15.09.2015 Ne 58-KI'15-11.
JoxymenT He onyonukoBad // CIIC «KoncynbranT [Lmrocy.

85. Omnpenenenne BepxosHoro Cyma P® ot 16.07.2013 Ne 5-KI'13-70.
HoxymenT He onyonukoBad // CIIC «Koncynbrant [Lmrocy.

86. Ompenenenne Bepxoprnoro Cyma P® ot 17.05.2016 Ne 41-KI'16-17.
HoxymenT He onyonukoBad // CIIC «Koncynbrant [Lmrocy.

87. Ompenenenne BepxopHoro Cyma P® ot 20.01.2015 Ne 5-KI'14-144.
HoxymenT He onyosukoaH // CIIC «KoncynpTanT [lnrocy.

88. Omnpenenenne BepxosHoro Cyna P® ot 22.12.2015 Ne 16-KI'15-42.
HoxymenT He onyonukoBa // CIIC «KoncynbranT [Lmrocy.

89. Omnpenenenne BepxosHoro Cyna P® ot 23.09.2014 Ne 127-KT'14-1.
HoxymenT He onyonukoBa // CIIC «KoncynbranT [Lmrocy.

90. Omnpenenenne BepxopHoro Cyma P® ot 23.09.2014 Ne 127-KT'14-1.
Hoxyment He onyonukoBaH // CIIC «KoncynbranT [Lmrocy.

91. Omnpenenennie Bepxoaoro Cyma P® ot 24.11.2015 Ne 4-KI'15-58.
HoxymenTt He onyOnukoBaH // CIIC «KoHCynbTaHT TUTIOCY.

92. Ompenenenne BepxoBHoro Cymga P® ot 25.05.2004 Ne 46-B04-15.
JoxymenT He onyosukoBat // CIIC «KoHCynbTaHT MITIOCH.

93. Omnpenenenne BepxoBrnoro Cyna P® ot 26.01.2016 Ne 18-KI'15-224.
HoxymenT He onyonukoBa // CIIC «KoncynbranT [Lmrocy.

94. Omnpenenenue Bepxosuoro Cyna P® ot 27.10.2015 Ne 18-KI'15-189.

Hoxyment He onyOnukoBat // CIIC «KoncynbranT [lmrocy.
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95. 0O0630p cynebnoit mnpaktuku BepxoBHoro Cyma P®Ne 2 (yB.
[Ipesunuymom BepxoBaoro Cyma Poccuiickoit @enepaunn  26.06.2015)
JoxymenT He onmyonukoBad // CIIC «KoncynpranT [Lmrocy.

96. OG630p cyneOHo#l mnpakTuku IlpuMopckoro kpaeBoro cynaa o0
PacCMOTPEHUIO TPAXKIAHCKUX JeJl B KAaCCAallMOHHOM M HAJ30PHOM IMOPAJKE B
nepBom noayroauu 2011 roga ot 30.06.2011 r./lokymenT He omy6sukoBan // CIIC
«Koncynbrant Ilmroc».

97. TlocranoBnenne ®AC Boctouno-Cubupckoro okpyra ot 02.07.2012
r. mo geny Ne a78-6927/2011. HJokyment He onyOnukoBan// CIIC «KoHcynbTaHT
[1mroc».

98. [locranoBnenne ®AC Bocrouno-Cubupckoro okpyra ot 21.04.2005
Ne  A19-10901/04-46-®D02-415/05-C2. Jokyment He omnyonukoBan// CIIC
«Koncynbrant Ilmroc».

99. Ilocranosienne ®AC MockoBckoro okpyra ot 12.05.2014 r. Ne ®05-
16788/13 mo peny Ne A40-30882/13. Hoxyment He omnyOaukoBan// CIIC
«Koncynbrant Imroc».

100. TIlocranoiaenue ®AC Ceepo-3anagHoro okpyra ot 04.03.2008 mo
neny No A56-24742/2006. Hoxyment nHe omnyoOnukoBad// CIIC «KoHcynbTaHT
[Tmroc».

101. TIlocranonenne ®AC Cerepo-3anmamgnoro okpyra ot 11.05.2011 mo
neny Ne AS52-2748/2010. Hoxkyment He omnyoOsukoBaH // CIIC «KoHCynbTaHT
[Tmroc».

102. Tloctanomienue ®AC Cesepo-3anagHoro okpyra ot 23.07.2009 no
neny Ne A56-9328/2008 . Jloxyment nHe omybnukoBan// CIIC «Koncynbrant
[Tmroc».

103. TloctanoBnenue ®AC VYpansckoro okpyra ot 14.10.2013 r. Ne ©(09-
2495/13 mo pmemy Ne A60-24547/2009.Jlokyment ©He omyonukoBan// CIIC

«Koncynbrant Imroc».
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104. KaccamnnonHoe omnpeaeneHne MOCKOBCKOTO TOpPOACKOTO cyla OT
14.12.2015 Ne 4r-12800/2015. Hoxyment He onmybnukoBas // CIIC «KoncynbranT
[1mroc».

105. Kaccammonnoe ormpeaeneHie MOCKOBCKOTO TOPOJCKOIO Cyja OT
25.12.2015 Ne 4r-13435/2015. Joxyment He omybnaukoBaH // CIIC «Koncynbrant
[Tmrocy.

106. AmemrsiiiioHHOE ompeneneHrue MOCKOBCKOTO TOPOJCKOTO Cyaa OT
02.07.2013 mo pemy Ne 11-20647. Jloxyment He onybmukoBan // CIIC
«KoncynpranT [lnrocy.

107. AmemmsiiimoHHOE ompeneneHrue MOCKOBCKOTO TOPOJCKOTO Cyaa OT
10.06.2015 mo gmemy Ne 33-18600. Jlokyment He omybnukoBan // CIIC
«KoncynpranT [lnrocy.

108. AmemmsimoHHOE omperneneHrue MOCKOBCKOTO TOPOJCKOTO Cyaa OT
14.04.2014 Ne 33-12330. Jloxyment He omyOnukoBan // CIIC «KoucynbTaHnt
[1mroc».

109. AmemmsiiimoHHOE ompeneneHrue MOCKOBCKOTO TOPOJCKOTO Cyaa OT
14.05.2015 mo gmemy Ne 33-13987/15. Hoxyment He omyOnukoBaH // CIIC
«Koncynbrant Imroc».

110. AnemmstimonHoe ompeneiieHne MOCKOBCKOTO TOPOACKOIO cyla OT
16.12.2013 mo nemy Ne 11-41391. Jlokyment He omnyOnaukoBan // CIIC
«Koncynbrant Imroc».

111. AnemnsiimoHHoe ompenesieHne MOCKOBCKOTO TOPOACKOrO cyla OT
18.08.2014 mo nmemy No 33-32540. Jloxkyment He omyonukoBan // CIIC
«Koncynbrant Imroc».

112. AmnemmsiiiioHHOE ompeseneHrne MOCKOBCKOTO TOPOJCKOTO Cyna OT
20.10.2014 mo pemy Ne 33-35497. Jloxkyment He omnyOnukoBan // CIIC
«Koncynbrant Imroc».

113. AnemrsiiiuonHoe ompenesieHne MOCKOBCKOTO TOPOACKOrO cyla OT
22.05.2015 mo pemy Ne 33-17403. Joxyment He omnybnukoBan // CIIC

«Koncynbrant Imoc».
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114. AnemnsipoHHOE ompeseneHne MOCKOBCKOTO TOPOICKOTO Cyaa OT
24.03.2015 mo nmemy Ne 33-8826. Jloxkyment He omyomumkoBan // CIIC
«Koncynbrant Ilmroc».

115. AnemmsiuoHHOE ompeseeHne MOCKOBCKOTO TOPOICKOTO Cyaa OT
26.10.2015 mo memy Ne 33-39471/2015. [Hoxyment He omyOmukoBan // CIIC
«KoncynbranT [lmrocy.

116. AmemmsiiimoHHOE ompeneneHue MOCKOBCKOTO TOPOJCKOTO cyaa OT
30.05.2014 mo pmemy Ne 33-17692. Jlokyment He ony6mukoBan // CIIC
«KoncynpranT [lnrocy.

117. AnemnsiiiuoHHoe ompenesieHne MOCKOBCKOTO TOPOJACKOTO cyla OT
19.12.2012 r. mo pemy Ne 11-31073 [doxyment He omyonukoBan// CIIC
«KoncynpranT [lnrocy.

118. AmemmsimoHHOE ompeaeneHrne Hrkeropoackoro o01acTHOTO cyaa OT
03.07.2012 Ne 33-4273/2012. URL.: http://www.actoscope.com

119. AmnemmsimmonHoe omnpeaenenne HoBocrnOupckoro o0gacTHOTO cyaa OT
14.06.2016 mo memy Ne 33-5802/2016. HoxymenTt He omyOaukoBan// CIIC
«KoncynbranT [Lrocy.

120. AmemmsimmonHoe omnpeaenenne HoBocrnOupckoro o0gacTHOTO cyaa OT
14.06.2016 mo pemy Ne 33-5802/2016.[doxyment He omybmukoBan // CIIC
«Koncynbrant Ilmroc».

121. AmnemmsimmonHoe ompezaeneane ot 6.06.2012 1. mo gemy Ne 33-
3180/2012.dokymenT He onyonukoBaH // CIIC «Koncynbrant [Tnrocy.

122. Anemnsimonnoe omnpezaeneHue CTaBpOMOJIBCKOTO KPaeBoro cyjaa oT
17.05.2016 no nemy Ne 33-3979/2016. oxyment ne omyOmukoBan // CIIC
«Koncynbrant Imroc».

123. Anemmsimonnoe omnpeaeneHue CTaBpOMOJBCKOTO KPaeBoro cyjaa oT
17.05.2016 no nemy Ne 33-3979/2016. Joxyment ne omyOmukoBaH // CIIC

«KoncynbranT Imroc».
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124. TloctanoBnenue CenbMOro apOUTPaKHOTO ANEUISIIIUOHHOTO CyJia OT
29.06.2011 Ne 07AII-10328/09(17) mo memy Ne A67-2757/2009. JlokymeHT He
onyonukoBat // CIIC «Koncynpsrant [1mocy.

125. Omnpenenenne MockoBckoro ropojackoro cyaa ot 10.12.2015 No 4r-
12525/2015. JoxymenTt He omyosmkoBaH // CIIC «KoncynsTanT [Tnrocy.

126. Omnpenenenne MockoBckoro ropojckoro cyaa ot 19.08.2015 Ne 4r/6-
8285/15. Noxyment He omybnukoBad // CIIC «KoncymnbsranT [Limrocy.

127. Ompenenenne MoOCKOBCKOTO ropoackoro cyaa ot 22.06.2015 no gemy
Ne 33-20318/2015. Joxyment He onyo6sukoBas // CIIC «KoncynpranT [lnrocy.

128. Ompenenenne MOCKOBCKOTO TOpojickoro cyma ot 25.12.2015 Ne 4r-
12646/2015. JoxymenTt He omyonukoBaH // CIIC «KoncynsTanT [Tnrocy.

129. Omnpenenenne MockoBckoro ropojackoro cyaa ot 30.06.2016 No 4r-
0853/2016. loxkymenT He onmyonukoBan// CIIC «KouncynbtanT Ilmrocy.

130. Omnpenenernne MockoBckoro ropojackoro cyaa ot 30.06.2016 No 4r-
0853/2016. loxymenT He onyonukoBaH // CIIC «KouncynbTanT [1mrocy.

131. Ompegnenenue Ps3anckoro oGiactHoro cyga ot 25.08.2010 Ne 33-
1516/2010. Toxyment e omyonukoBan // CIIC «Kouncynbrant [Tmocy.

132. Pemenne ANEHCKOTO TOPOACKOTO Cyaa ANTaiCKOTO Kpas OT
21.10.2010 mo memy Ne 2-672/2010. Jloxyment He omyoOmaukoBan// CIIC
«Koncynbrant Ilmroc».

133. Pemenune ApOutpaxknoro cyna HoBocuOupckoii ob6macté ot
09.11.2015 Ne A45-20897/2015.dokymenT He omyoaukoBan// CIIC «Koncynbrant
[Tmrocy.

134. Pemienue 3aBbsSIIOBCKOTO pailoHHOTO cyna Yamyprckoi PecryOmuku
or 20.052011 mo memy Ne 2-705/11. [lokyment He omyOuukoBan// CIIC
«Koncynbrant I[mroc».

135. Pemenne OcTporoXxckoro parioHHOTO cyaa BopoHexkckoi 0biactu oT

02.02.2011.JoxymenT He onyosukoBan// CIIC «KoncynpTanT [Tntocy.
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136. Pemenue TapacoBckoro paiioHHOTO cyna PocToBckoit obiactu OT
10.12.2013 mo memy Ne 2-228/2013~M-238/2013.J]lokymeHT HE omyOMKoOBaH//

CIIC «KoncyapranT ITnrocy.

BepHyTbCA B kKaTanor roToBbIX AUMSIOMOB U MarMcTepckux ancceprawmm
http://y4ebHnkn.mHdpopm2000.pd/diplom.shtml



