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CITMCOK COKPAIIIEHMI U YCJIOBHBIX OBO3HAUYEHUI

PCOCP - Poccuiickas CoBerckas @DeaeparuBHas ColuanucTuyeckas
PecnyGnuka

P® — Poccuiickas Oenepanms

CCCP — Coro3 Cogerckux Conpanucruueckux PecnyOnuk

VYK - YronoBHEIIT KOJIEKC

@3 - dpenepasnbHBIN 3aKOH
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BBE/IEHHE

AKTyaJibHOCTh TeMbl. CornacHo Konctutynuu P® uyenoBek, ero >ku3Hp U
3JI0POBBE, YECTh U JJOCTOMHCTBO, HEIPUKOCHOBEHHOCTh M O€30MaCHOCTh MPU3HAIOTCS
BBICIIICHI IICHHOCTBIO, a WX OOCCIICUCHHE SBISICTCS TIJIABHOM O0OS3aHHOCTHIO
rocyaapctBa. OCHOBHOM 3aKOH MPOBO3IIAIIACT, YTO KaXKJBIH UMEET MPaBO JIFOOBIMU
HE 3alpelIeHHBIMH 3aKOHOM CPEICTBAMHU 3alllUIaTh CBOM IpaBa M CBOOOIBI OT
HapyIICHU U TPOTUBONPABHBIX MOCATATEIIbCTB.

CranoBinenne Poccun kak MpaBOBOrO, JE€MOKPATHYECKOTO TOCYIapCTBa,
OPUEHTUPOBAHHOTO Ha JEMOKpPATUYECKUE LIEHHOCTH U CTaHJapThl, MPEIoiaracT He
TOJILKO BCECTOPOHHIOIO OXPAaHY U 3aIlUTy BCEX OCHOBHBIX IIPaB U CBOOOJ Y€JIOBEKA, U
rpakJaHuHa, HO U (popMupoBaHHe 3PPEKTUBHBIX MEXAHU3MOB UX pPeaH3alUU.

OnauM n3 HanboJiee BaKHBIX B COBPEMEHHBIN MEPUO]T CITIOCOOOB MPABOMEPHOU
3aIIUTHl OXPAHSIEMBIX 3aKOHOM MpaB, KaK JIMYHOCTH, TaK U TOCYIApCTBA, SIBISETCS
HeoOxoauMasi 00opoHa. JIaHHBIM MHCTUTYT MOJYYMJI 3aKPEIUICHHOE HOPMATHBHOE
MIPU3HAHUE HE TOJBKO B KOHCTUTYLIMOHHBIX, HO U B YTOJIOBHO-IIPABOBBIX HOPMax, TO
ectb B YronoBHoM Koxekce Poccuiickoit @enepanuu (nanee — YK P®). Hopmsr YK
P® onpenenwnu caMOCTOATENbHBIM  XapakTep HEOOXOAUMOM OOOpOHBI, Kak
00CTOSATEILCTBA, KOTOPOE MCKIIIOYAaeT OTBETCTBEHHOCTh Jmmma. B 2021 romy 3a
MPECTYIUICHUS, CBSI3aHHBIC C TPEBBIIICHUEM MPEICIOB HEOOXOAUMOW OOOpPOHHI,
pPacCcMOTPEHBI YroJoBHbBIE Aeaa B oTHomeHun 1092 nun. M3 Hux ocyxaeHo 694 nuia
(64%), a B oTHOIIIEHNH 398 1111 (36%) YroJ0BHOE IPECiISIOBAHUE MMPEKPAIICHO CYI0M
[doknan IIpencenarens BepxosHoro cyna PO 3a 2021 r.].

[TpaBuna HeoO6x0MMMON 00OPOHBI JAOT KAKIOMY YEJIOBEKY MTPaBO 3alIUIIATh OT
OOIIIECTBEHHO OIACHOTO TMOCATAaTeIbCTBA HE TOJIBKO COOCTBEHHBIE OXpaHSIEMBbIC
3aKOHOM IpaBa M MHTEPEChI, HO U HMHTEPECHI JPYroro JHIa, a TaKKEe HHTEPECHI
oOIIeCcTBa U TOCYAapCTBa. YCTAHOBJICHUE B JICTHUU JIMIIA HAIMYUST OOCTOSITENIbCTBA,
HCKJTFOYAIOIIETO YTOJIOBHYK) OTBETCTBEHHOCTD, SIBJISICTCSI TapaHTUEH COOJIONEHUS B
CTpaHe 3aKOHHOCTH U TpaB JUYHOCTH, a TaKKEe 00eCTeurnBaeT 3aIUTy YEJIOBEKa OT

HEO0OCHOBAHHOTO IIPHUBJICYCHUA K yTOJ'IOBHOﬁ OTBCTCTBCHHOCTH 3a [OCAHUA,
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COBEPIICHHBIE BO BpPEMsS pEANIM3ALUMHU JIMIOM KOHCTUTYIMOHHOTO IIpaBa Ha

camo3aiuTy. Ha coBpeMeHHOM 3Tare pa3BUTHs 00lIeCcTBa HE0OX01UMasi 000pOHa Kak
OIHO U3 caMbIX 3((HEKTUBHBIX CPEACTB OOPHOBI C MPECTYMHBIMH MOCATATEIHCTBAMH,
npruoOpeTaeT Bce OoJblliee 3HaUCHHUE.

HopMbl, KOTOpbIE ONpenessioT NOHATHE U MPU3HAKA HEOOXOTUMOM 0OOPOHBI,
TpeOyIOT JOMOJHUTEILHOTO BHUMAHUSA U aHajn3a, MOTOMY YTO PETYAUpPYIOT chepy
pasrpaHU4eHHs] MPABOMEPHOTO U TMPECTymHOTo moBeAeHUs. besycinoBHo, mto0oe
rOCYJapCTBO IPU COBPEMEHHBIX PEaIUsX U BBICOKOM YPOBHE MPECTYNHOCTH HE
CHOCOOHO Ja)e MpU HAJIMYUU Pa3BETBICHHONM CHUCTEMBl IPaBOOXPAHUTEIbHBIX
OpPraHOB 3allUTUTh TPAXKIAHUHA OT MPECTYIHBIX MOCIATaTeNbCTB. IMEHHO MOATOMY H
CO3JIaI0TCA TOMTOJTHUTENIbHBIE TAPAHTUY JTUYHOM 3aIUTHI JTIOAEH OT YTPO3bl. Y UNTHIBAS
0COOYI0 LIEHHOCTb JKM3HHU KaXKJI0TO 4YeJIOBEKa, OBICTPbIE TEMIIbl PAaclpOCTPaHEHUS
INPECTYIMHOCTH, XapaKTEPUCTHKAa HEOOXOAUMOW OOOpOHBI MpHOOpeTaeT o0codoe
3HAYEHUE.

HeoOXoquMocTh HUCCIENOBAHUS WHCTUTYTa HEOOXOAUMON OOOpOHBI IS
BEPHOIO0 YCTAHOBJICHHMS B KaKJIOM JESIHHUM €ro MPU3HAKOB, a TAKXE IPU3HAKOB
HaJIn4yus MPEBBILICHUS €€ MPEAETIOB U OLUEHKU MPAaBOMEPHOCTU MPUYMHEHUS Bpeaa
IIPU TPEBBILICHUN MPEAEIIOB HEOOXOANUMOW 00OpOHBI, O0YCIaBIMBAET aKTyaJlbHOCTh
Hallero wuccienoBaHus. Benp I1o0ble cioydyad HENPaBWIBHOIO MPUMEHEHUs
3akoHosaTesibcTBa PD 00 yrosoBHOW OTBETCTBEHHOCTH 3a MPUYMHEHHE Bpena Mpu
MPEBBIIIEHUN MPEETOB HEOOXOIUMON 000POHEBI, OYIyT CITIOCOOCTBOBATH HAPYIIIEHUIO
MIpaB YEJI0BEKA, FApaHTUPOBAHHBIX TOCYIAPCTBOM.

CyMMupysl Bce BBIIIECKa3aHHOE, HEOOXOJUMO OTMETHUTh, YTO HEOOXOoAuMas
000poOHa SBJISETCSA aKTyaJlbHOM TEMOW M UIpaeT 3HAYUTENbHYIO POJb B YTOJIOBHOM
npaBe, Belb OMNpPEICICHWE B OINPEAEICHHOM OOIECTBEHHO OINAaCHOM JESHUU
MPUCYTCTBUS IPECTYIJICHUSI WM €0 OTCYTCTBHS MOXKET 3HAYUTEIbHO MOBIUATH HA
JTa’dbHENIIyI0 cynb0y CyObeKTa MpecTYyIUIEHHUs, a TIaBHOE, MO3BOJSET HE HAPYIIUTh
OyKBY 3aKOHa.

Han BeIsicHEHMEM CYIIHOCTH HEOOXOIUMOM OOOpOHBI KakK OJHOTO U3
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06CTO}ITCHBCTB, HCKIIOYAOMMUX MPECTYITHOCTL ACAHUA, pa60TaJm MHOTUC YUYCHBIC B

00JacTH YTOJIOBHOTO TpaBa. 3HAYMTENIbHBINA BKJIAJl B MCCIEAOBAHHUE ATUX MpoOiieM
BHecsin M.U. baxanos, A.A. lynopos, M.A. Pommna u npyrue. B paborax 3Tux
YUEHBIX COJIepKATCs TOJIOKEHUsI, KOTOpbIE CTalli OCHOBOM pedopMupoBaHUS
YrOJIOBHOTO  3aKOHOJATENIbCTBA B YacTH  PETYIUPOBaHUS  OOCTOATEIBCTB,
WCKIIIOYAIOIIUX TMPECTyNHOCTh JEAHHS B LEJIOM W HEoOXOOMMON OOOpOHBI B
yacTHOCTH. OJHako B pabOTax YYEHBIX €CTh BOIPOCHI, KOTOPbIE HE MOIY4HIIU
OJHO3HAYHOI'O peElICHUs. Pa3nuuHble acmeKTbl HEeoOXOAMMOW OOOpOHBI BCE €Ile
SIBJISTFOTCS TOCTATOYHO IUCKYCCUOHHBIMU U TPEOYIOT JanbHEHIINX (hyHIaMEHTaIbHbIX
UCCIIEIOBAaHUN.

B pabGore mnpoaHanu3upoBaHbl TMOJOXKEHUS YTOJIOBHOTO Kojaekca PO wu
YIOJIOBHOIO  3aKOHOJATENbCTBA  3apyOE€KHBIX  CTpaH B 4YacTU  HOpPM,
pPEMTAMEHTUPYIOIIUX HHCTUTYT HEOOXOAMMOW OOOpOHBI, HCCIEAOBAHBI HAy4YHBIE
TPYZbl ¥ BBIBOJBI CyAeOHOW MpakTUKU. COBEPIIEHCTBOBAHUE HOBBIX MPEJIOKEHHBIX
HOPM Ha MX OCHOBE OyleT crnocoOCTBOBaTh peaju3alldd MpaBa Ha HEOOXOAMMYIO
00OpOHY U MOBBIIICHUIO YPOBHS 00IIIECTBEHHOM 0€30MacHOCTH.

VYka3aHHbIE 00CTOSTENBCTBA OOYCIOBUIIM AKTYaJlbHOCTb TEMbl U OIpPENeIHIN
HEO00XOIMMOCTh €€ JETaTbHOTO UCCIEAOBAHMUS.

Oo0bekT ucciaenoBanusg. OOLEKTOM HUCCIENOBAHUS SIBISIOTCS OOIIECTBEHHBIE
OTHOILIEHUSI B c(hepe yroJoBHO MPABOBOM OLIEHKH MPUYMHEHUS BpeAa B COCTOSHUHU
HE00X0IUMON 0OOPOHBI

IIpeamer MccIeq0BAHMA COCTABISIOT TEOPETUUECKUE MOIXOBI K TpobiIemMam,
OTHOCSIIIUMCA K TeMme paloThl, CYIIHOCTb W MpaBoOBas MPUPOAA HEOOXOAMMOMN
000pOHBI, 0COOEHHOCTH 3aKOHOJATENIbHOM perfiaMEeHTalud HeoOXOIUMON OOOpPOHBI,
NMaMATHUKU TIpaBa, CTATUCTUYECKUE JaHHBIC, Marepualbl CyneOHbIE MPaKTUKH,
MIPaBOBBIE OCHOBHI yUeTa JAaHHOTO MHCTUTYTA MPU Ha3HAYCHUU HAaKa3aHUS.

Leap BbINYCKHON KBAJM(PUKANUOHHON padOThl  3aKJIIOYAECTCA B
oIpeneseHUH MPOOIEMHBIX aCIIEKTOB 3aKOHOJATEILHOTO PETYIUPOBAHUS U MTPAKTUKU

NPUMEHEHUSI UHCTUTYTA HEOOXOAUMOUM OO0OpOHBI, pa3pabOoTKa MPEAJIOKEHUN MO0 UX
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YCTpPaHEHHUIO.

s noctmxenus chopMyIrpoBaHHON B pabOTE €)M MTOCTABJICHBI CIICTYIONINE
3aJaHNS:

-pacCMOTPETh CTAaHOBJIICHUE MHCTUTYTa HEOOXOAMMON 0OOPOHBI B POCCUHCKOM
3aKOHOJATENIbCTRE,

-0XapaKTEepPU30BaTh COBPEMEHHOE TMOHATHE W 3aKOHOJATENIbHOE 3aKpEIiCHUE
HEO0OXOTUMOM 0OOPOHHBI,

-MCCIICIOBAaTh MHCTUTYT HEOOXOAMMOW OOOpOHBI B  3aKOHOAATEIHCTBE
3apyOeKHBIX CTpaH,

- PacCMOTPETh OCHOBAHUE U YCIIOBUS MPABOMEPHOCTH HEOOXOAMMOM 0OOpPOHBI,

- IPOAHAJIM3UPOBATh PEBBILICHUE MPEIEIOB HEOOX0AUMOI 00OPOHBI (KCLECC
00OpPOHBI) U €r0 YrOoJIOBHO-PABOBBIE TOCIIEICTBHUS,

- OXapaKTepu3oBaTh HEOOXOAMMYI0 OOOpPOHY M MPUUYMHEHHE Bpena Ipu
3a/iep>KaHuM JIMIA, COBEPIIMBIIETO MPECTYIJICHUE,

- WCCIIEJIOBATh OTIpaHUYEHUE HEOOXOAUMONU OOOPOHBI OT UHBIX WHCTUTYTOB B
CyieOHOM MpaKTHKE.

Metoabl uccienoBanusi. Hayunoe wuccienoBanne HEOOXOAMMOW OOOPOHBI
OCHOBBIBAETCSI Ha Pa3IMYHBIX METOAAaX, CPEId KOTOPHIX BAXKHYIO POJb HIPaIOT
oOllleHay4YHbIE€ METOJbl TMO3HAHUS, B YACTHOCTU: AaHANU3, WHIYKLIHS, IEAyKIIUS,
o0o01IeHne, Joruueckuit Meron. JlaHHble METONbI TMPENOCTaBMIIM BO3MOXKHOCTH
MpoaHaIU3UPOBaTh OMpPEACICHHBIE 3ajladl B pa3iMyHbIX acrnekrax. Kpome srtoro,
WCIIOJIb30BaH PSJl CHEIHUAIbHBIX METOAOB, MPUCYIIUX HAYYHBIM HCCIECIOBAHUSAM B
o0nacT TpaBa, a HWMEHHO: CPaBHHUTEJIBbHO-IIPABOBOW, CHCTEMHO-CTPYKTYPHBIMH,
dbopManbHO-IOPUIUYECKUN,  TUAJICKTUYECKUH  METOJbI,  KOTOpPhIE  IOMOIJIH
CUCTEMATH3UPOBATh W MPOAHATIU3UPOBATh COOPAHHBIN MaTrepual, B Pe3yJabTare 4yero
OBLIT TOJy4eH pe3yJIbTaT, HEOOXOMUMBINA MJisi TOCTHXKEHHS TOCTaBIICHHOW B padoTe
HETIH.

Hanbonee 3HaAUMMBIM SBISCTCS AUAJCKTHUYCCKHM METOJ IMO3HAHUS, KOTOPHIN

IIO3BOJJIHNJI  HCCICAOBATH HpO6J'ICMaTI/IKy C TOYKH 3pCHHUA B3aMMOCBA3HN U
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BSaHMOHCﬁCTBHH OCHOBHBIX KaTel“OpI/II‘/’I, HCIIOJBb30BAHHLIX B pa60Te, CITOCOOCTBOBAIT

CUCTEMHOMY aHalM3y KBaIM(pUKAIMUKU JESHUM, COBEpPIIEHHBIX B COCTOSHUU
HE00XOAMMON 000POHHI.

C nomoisio (opMalibHO-IOPUANYECKOTO METOIa ObLIO UCCIIEOBAHO YTOJIOBHO-
npaBoBO€ oOOecCreueHne HWHCTUTYTa HEOOXOAMMON OOOpOHBI U PETYIHPOBAHHE
MHCTUTYTa HEOOXOIMMOI 0OOPOHBI B 3apyOeKHBIX CTpaHaXx.

CHUCTEeMHO-CTPYKTYpHBIA METOJ TIOJIO)KEH B OCHOBY YTOJIOBHO-IIPABOBOM
XapaKTEPUCTUKU YCIOBUU MPABOMEPHOCTH HEOOXOAUMOl OOOpPOHBI U MPEBBIIICHHUS
pesiesIoB HE00X0IUMOM OOOPOHBI.

Jlornueckuii MeToJ OOYCIOBWIJ MOCJENOBAaTEIbHOCTh U3JIOKEHUSI MarepHana,
€ro COMIaCOBAaHHOCTb, J1aJl BO3MOXKHOCTh COPMYIMPOBATH ONPEIECICHHS U BBIBOJBI,
BBITEKAOIINE U3 U3JI0KEHHOTO Marepuaa.

CrpykTypa marucrepckoii padorbl. Crnenuduka Temsl, cHOpMyITUpPOBAHHBIE
HeIM W 33Ja4d  MAarucTepCKOro  HMCCIEIOBAaHUS  ONPENENIWIN  JIOTUYECKYIO
IIOCJIEZI0BATEIbHOCTh M3JIOKEHUSI Marepualia U CTPYKTypy AdaHHOU pabotel. PabGora
COCTOUT W3 BBEACHMS, TPEX [IaB, BKIIOUAIOIIMX CE€Mb MaparpadoB, 3aKIIOYEHHS,
CIHMCKa HCIOJb30BaHHBIX MCTOYHMKOB. OObEeM OCHOBHOro Tekcrta - 70 cTpaHwil,

KOJIMUECTBO HCIIOJIL30BAaHHBIX HCTOYHHMKOB - 61 HauMeHOBaHUE.
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I'JIABA 1. TEOPUS U 3AKOHOJJATEJILCTBO O HEOBXOJIMMOM OBOPOHE:

NCTOPHUA 1 COBPEMEHHOCTD

1.1. CTAHOBJIEHUE UHCTUTYTA HEOBXOAUMOI OOPOHBI B
POCCHUICKOM 3AKOHOJATEJILCTBE

[ocymapcTBO B Hadajie CBOETO CTAaHOBICHHUS TBITAJOCh M PEATBHO MOTIJIO
OTIPEICITUTH MPEACITbHBIC TPAHUIIBI, 32 KOTOPHIE HE pa3peieHo BIXOAuTh. [loBeneHne
JIOfIeH B OOIIMHE U B CEMbE PETYITHPOBATIOCH PEIMTMO3HBIMU HOPMAaMHU, TPAIULIASIMHU
U 00BbIYasMHU, IPYTUMHU COIIMATBHBIMUA HOpMaMU. TOJIBKO MO3KE MOSIBUIIOCH OCO3HAHUE
HEOOXOMUMOCTH W BO3MOXKHOCTH TIOSIBIICHHSI PETYISTHUBHBIX IMPABOBBIX HOpM. MX
HayajioM ObLIM, OYEBUJIHO, WHCTUHKTBHI: TOJIOKHUTEIbHBIH MHCTUHKT CO3aBall
PENIMTHO3HYIO0 AOTMY WM K€ MOpajbHOE MPAaBHIIO, U3 KOTOPOTO BO3HHKAala HOpPMa
npasa.

Ha npoTsikeHnn HECKOJIBKUX THICAYETIECTHI YrOJIOBHOE MPaBo (hOpMUPOBATIOCH
¥ COBEPIIICHCTBOBAJIOCH TI0 PSTY HAMPABICHUH:

1) co BpeMeHeM YrojlOBHOE MPaBO ObUIO OTACICHO OT MOpaH, PEIUTUU U
KaHOHWYECKOTO TMpaBa Mo MPUHIIAITY «TPEXaMH BEIACT IIEPKOBb, MPECTYIUICHUSIMH —
rOCyIapCTBO», BBICTWIOCH B 0c00yr0 00macTh mpaBa. CHauana MpecTyIUICHHE Kak
BCsAKas Hempapaa, OE3HPABCTBEHHBIM IMOCTYNMOK U TPeX, TPEOYIOUUN HCKYTUICHHUS,
CIIMBAIACH B OJHO, TIO3KE, XOTS OHM W Ha4YaJId OTIWYAThCs, HO Kapaluch
OJTHOBPEMEHHO, HaKOHEI], ObUTM OKOHYATEIHHO OTAENIEHBI IPYT OT JAPYyTa;

2) YyroJIOBHOE MPaBO CYIIECTBEHHO M3MEHUIIO0 cBoto ¢hopmy. Ecniu B Hauasne oHO
HOCHWJIO TMPEUMYIIECTBEHHO YCTHBIM XapakTep, ¢ HEKOTOPHIMH HCKIIOUCHUSMHU, U
UMEJIO OTPaKCHUE B TIPABOBBIX OOBbIYAsIX, & Takke B buOIMu u qpyrux KaHOHMYECKUX
UCTOYHHUKAX, COAEP)KaHHE KOTOPBHIX MEpeIaBalioCh «HM3 YCT B YyCTa», TO TMO3XKeE,
Omaroapst MOSIBICHUIO MMMCHMEHHOCTH, OTJCJIICHUIO MpaBa OT PEJIUTUM Hayanaach €ro
CUCTEMATH3aIUs: TIOSBUITUCH 3aKOHBI, TT03KE — KOJIEKCHI;

3) 3HAUMTEIBHO M3MEHUJIACh (QopMa YTOJIOBHO-NIPABOBBIX MPEANHCAHUIA.
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[TosiBuIKCH YTOJIOBHO-IIPABOBLIC MHCTUTYTLI, HAYAJI0Ch UX CTPEMUTCIILHOC PAa3BUTHC.

Yroi0BHOE IIPABO TaKke Jajlo POCTKH MOA0Tpaciel (F0BeHAIbHOE YTrOJOBHOE MPaBo,
BOCHHOE YTOJIOBHOE IPaBO U T.II.);

4) u3MeHuIach NpUpOJia YTOJIOBHOM OTBETCTBEHHOCTH. Eciin B apxanueckue
BpEMEHa OHA HOCHUJIA OOBEKTUBUCTCKUIN U KOJJIEKTUBHBIN XapakTep, TO CO BPEMEHEM
OTBETCTBEHHOCTh CTaja CYObEKTMBHOM U NPEUMYIIECTBEHHO JIMYHOU, W
WHMBUyalIbHOM; BIPOYEM, HCTOPHUS YTOJOBHOTO MpaBa B LIEJIOM HE OTPUIIAET
BO3MOYKHOCTH YTOJIOBHOM OTBETCTBEHHOCTH KOJUIEKTUBHBIX 00pa30BaHUM;

5) moCTENeHHO YMEHBIITUIOCH 00111ee MOoHsATHE npecTyIuieHus. OHo cTajo 6osee
YETKHUM, CTaJ0 COCTOSATh U3 ONPE/ICTICHHBIX OUEBUIHBIX ITPU3HAKOB.

Ntak, ¢ apeBHEHUIINX BPEMEH YTOJIOBHOE MPABO MPETEPIEIO 3HAYUTEIbHBIC
u3MeHeHus. Ho OCHOBHBIMH ero crojioamMu ObUIM M OCTAIOTCS JiBa MPUHIMIA —
CIPaBeIMBOCTh U TYMAaHHOCTh, KOTOPBhIE TECHO CBSI3aHbI C TAKUM WHCTUTYTOM, Kak
HeoOxouMasi 000poHa.

[TpaBo Ha HEOOXOAMMYIO 0OOPOHY MPU3HABAIOCH Ha MPOTKEHUN BCEH HCTOPUU
pa3BUTHsS 4YeJIOBEYECTBA. B  JIpeBHEPYCCKOM  3aKOHOJATENIbCTBE BCTPEYAETCS
CBO€OOpa3HOe OOCTOSATENHCTBO, MCKIIOYAIONIEE YTOJIOBHYIO OTBETCTBEHHOCTh. OH
3aKpEIIICHO B OJJHOM M3 JIPEBHEMIIINX MMAMSITHUKOB PYCCKOTO npasa - Pycckoii [Ipasne,
HMCTOYHUKE 3aKOHOAATENbCTBA, JEUCTBOBABIIEM BO BpeMeHa JpeBHeil Pycu. B ct. 26,
27 TOBOPHUIIOCH: «AXe KTO KOTO YIapuT KHYTOM, JIFOOO Haiiei, J000 yriioM, Jr00
ThUIECHUIO, TO 12 rpuBeH. He TepnuT Jiu mpoOTUBY TOM, yAapUT MEUYOM, TO BUHBI EMY B
ToMbHETYTh» [ KonocoBckuii, c.85].

C mosBiaeHueM  abCONIOTU3MAa  WHCTUTYT  HEOOXOAMMOW  OOOpOHBI
paccMarpuBaiCsl Kak MOMBITKA OTPAaHUYUTh a0CONIOTHYIO BJACTh, MOATOMY OH OBLI
nocTaBJieH B Ooiiee y3kue pamku. Bo Bpemena aeiictBust Codopnoro Ynoxenus 1649
. PacCHIMPSUIUCh TPAHUIBI MPUMEHEHUS HEOOXOIUMOU OOOpPOHBI, KOTOpPhIC HavaH
pacmpoCTpaHsITbCAd B YECTh JIMIIA, HAa JIOMOBOE IPABO, MPU3HABAINCH JIUIIOM, Ha
KoTopoe coBepiuaics Hanaaenue. CobopHoe YinoxkeHne uMeno ol1iee mpeicTaBlIeHue

O MPEBBIIICHUHU TPaHUI] HEOOXOAUMOM OOOPOHBI.
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A.B. KocapeB ormeuaet, uto «a0 npuHsatus BouHckux aptukynoB Iletpa I

3aKOHOAATEIBHOTO OMPEIEIICHHS MMPABO OTPAXKEHHUS HAIaJICHUS OTAEIbHBIMU JULAMU
He uMmeno. M1 mmenno B Boenubix craresix llerpa I BmepBble ykazaHHOE TpPaBo
MOJIyYMJIO CHEIHaIbHOE Ha3BaHUE «HYKHOe obOopoHenue»» [Kocapes, c.74].
«HyxHoe 060opoHeHue» (T.€. BOMPOC HEOOXOIUMON 00OPOHBI) PEITIaMEHTHPOBAJIOCH B
nByx YcraBax: B Bounckom, narupoBanHom 1715 r. u Mopckom, natupoBanHom 1720
r. BouHckue ApTUKyabl MpU3HABaIM HEOOXOIUMYI0 O0OPOHY MPH MOCATATEeILCTBE Ha
KW3Hb, a Mopckoil YcTaB — M mpu yrpoxkarommx HananeHusax. [Ipm 3amure ot
OOIIIECTBEHHO ONACHOrO JESHHUS JONMYCKAJIOCh YOWWCTBO HamaJarollero, TO €CTh
IpUYMHEHHE eMy cMepTU. BmecTe ¢ Tem, B 000X TOKyMEHTax Heo0xouMasi 000poHa
OrpaHUYMBAIACh TAKUMM YKa3aHUAMH, Kak TpeOOBaHME K 3alUIIAEMOMY JIUILY,
MPEI0CTaBIEHUE I0KA3aTeNIbCTB TOTO, YTO OHO HE OBLIO MHUIIMATOPOM JIPaKH, a TAKKe
JOKa3aTeIbCTB, YTO OpPYKHE WM MPEAMEThI, KOTOPbIE HCIOJIb30BAIUCh MPH
HAHECEHHMH TEJIECHBIX MOBPEXKICHUN, HE ObUIM Pa3HOPOJHBIMU, T.€. CTABUBIIUMHU ObI
CTOPOHBI B HEPABHOE IOJIOKEHUE.

CrnenyrolmyM HOPMAaTUBHO-TIPABOBBIM ~ aKTOM, IOAPOOHO ONpENEsBIIUM
BOITPOCHI HEOOXo MoK 000poHbI, 0611 CBOA 3ak0HOB Poccuiickoit mmmnepun 1832 1.,
B XV TOMe KOTOPOro COAEPaIUCh OCHOBHBIE MOJIOKEHHSI YTOJIOBHOIO MTpaBa.

Ocobennocthio CBona 3akoHOB Poccuiickoil ummnepuun 1832 1. ObuT TOT (akT,
YTO BIEPBBIE 3aBECH MEPUOJ] UCTOPUUECKOTO PA3BUTHS 3HAUMMOTO HHCTUTYTA 3aIUTHI
paB - HEOOXOAMMOUM 0OOPOHBI - JAHHBIM MMPABOM HAJIEIISITUCH CITyKAalllHe.

Tak, nonoxeHusMu o JiecHoM yctaBe CBoma 3akoHOB Poccuiickoil ummnepuun
1832 ., momyckanoch NPUMEHEHHE MPEACTABUTEISIMU JIECHOTO Kapayla OpYKHS B
CIEYIOIINX CIydasiX:

1) mpu MOMBITKE OTAEIBHBIX JIMI, KOTOPbIE CAMOBOJIBHO BBIPYOAlOT JIECHBIC
pecypchl, HanacTh (C OpyKHeM WK 0€3) Ha IIPEACTABUTEIICH JIECHOTO KapayJa;

2) nns AUYHOM OOOPOHBI NPH MPECICIOBAHUM OTIENbHBIX JIMI[, KOTOPBIC
CaMOBOJILHO  BBIPYOAalOT JIECHBICE PECYpChl, ¥ TMPUMEHSIOMMUX HACWINE K

MNpeaACTAaBUTCIIAM BJIACTH BO n30eKaHue ux 3aJICPKAHUA,
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3) ecnu Ha OPUIIMATBHOTO CITY>KAILIETO JIECHOTO KapayJia MPOU301I0 BHE3AMHOE

HamajZieHue, ¢ OpyXXueM Wik 0e3, MO0 MOTHBaM MECTH, C II€JIbl0 €ro yOWMCTBa,
HAHECEHUS KaKUX-JTMOO0 TEJIECHBIX MOBPEKICHHUMN WM 1711 HAHECEHHS TTOOOEB.

Uto kacaercst oOHIMX BOIPOCOB perIaMEHTAllMd WHCTUTYTa HEOOXOIUMOi
00OpOHBI, TO cleayeT oTMeTuTh, uTo CBox 3akoHOB Poccuiickoit mmmepun 1832 T
MpU3HaBaj HEOOXOAMMYIO0 00OPOHY TPAaBOMEPHOU B CIyUasx:

1) paBHO3HAYHOCTHU €€ HaNaJACHUS;

2) ee CBOEBPEMEHHOCTH — TO €CTh NPUMEHEHHE HEOOXOAWMOIl OOOPOHBI B
MOMEHT COBEpIICHUS OOIIECTBEHHO OMAacCHOTO MOCATATEeIbCTBRA.

BakHbie W3MEHEHHs B CTAaHOBJICHUH MMPUHIIMIIOB YTOJIOBHOIO MpaBa MPOU30IILIN
B nepuoj Benukux pegopm Asnekcannpa I[I. MHoxkecTBO U3MEHEHUI MPOU3OILIO U B
YTOJIOBHOM IIpaBe, Tak B YinoxkeHuu 1845 roma hopmupyercs u 3aKperuisieTcsi cucrema
NPECTYIJICHUI W HaKa3aHWM, KOJIEKC pa3iessieTcsi Ha OOILyl0 U OCOOEHHYIO 4acTb,
TakuM 00pa3oM, mpuoOpeTast BUJl COBPEMEHHBIX KOJCKCOB IO CTPyKType. B HOpmax
VinoxeHuss O HaKa3aHUSAX YTOJIOBHBIX M HCHpPaBUTENbHBIX 1845 T. moapoOHO
OTPENIECISIIUCh ACIEKThl HEOOXOIUMOM OOOpPOHBI: KOHEUHBIN Mpenesl HEeoOXOAUMOM
000pOHBI, TpeOOBaHUS K OOOPOHSIONIEMYCS, @ TAKXKE 3aKPETUISsIIaCh OTBETCTBEHHOCTD
3a ee MpeBbIleHre. BriepBbie B UCTOPUU MOHSATHE TPEBBIIIICHUS TPAHUI] HEOOXOAUMOM
00OpPOHBI MOJTYYHUIIO 3aKOHOIATEIBHOE 3aKPEIJICHUE.

Bwmecre ¢ TeM, B YI0)K€HHH O HaKa3aHUSIX YTOJIOBHBIX U UCTIPABUTENbHBIX 1845
I. CYLIECTBOBAIM CleAytolue TpeOoBaHUS K 0oOOpoHstoueMycs: 1) 00I3aHHOCTH
HEMEJUICHHOTO  OTOBEIIECHUA OmbKaWluX OKATened (cocemeil) W OpraHoB
rOCyJIapCTBEHHOM BIIACTH 000 BCEX OOCTOSITEIBCTBAX M MOCIEACTBUAX HEOOXOTUMOI
000pOHBI;, 2) HEMPUMEHEHUE K HalaJaBIIeMy OOJIBIIIET0 Bpeaa, yeM HeoOXOauMo,
0COOCHHO IMOCIIE MPEKPAICHUS C €TI0 CTOPOHBI OOIIECTBEHHO ONACHBIX AcicTBHit. 1o
HallleMy MHEHUIO0, H3JIO)KCHHBbIE TpPeOOBaHUS K MPABOMEPHOCTH HEOOXOAMMOM
000pOHBI HEOTIPABAAHBI M YPE3MEPHO OTPAHUUMBAIOT BO3MOXKHOCTh (PAKTUUECKOTO €€
MPUMEHEHUSI.

B VronoBuom VYnoxenun (1903 1) OblI HOPMAaTUBHO 3aKpeIUIEH psil
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06CTO}ITCJII>CTB, KOTOPEIC 06’[)6,Z[I/IH}IJII/ICB B AIBC TIPYIIIbI. K HUM oOTHOCHIINCH

00CTOSITENIbCTBA:

- HCKJIIOYAONINE BHHOBHOCTH NIESHHS (CIOJa MOXKHO OTHECTH OOJIE3HEHHOE
paccTpoCTBO, HEAOCTHKEHHE BO3pACTa YTOJIOBHON OTBETCTBEHHOCTH U JIp.);

- HUCKIIIOYAIONINE MPOTUBOMPABHOCTh B MPUUYMHEHUU Bpena (Croa MOXKHO
OTHECTH HWCIIOJIHEHHE TpHKa3a, HeoOxoaumas 000OpoHa, KpaiHsas HE0OXOIUMOCTh U
Jp.).

[Tonoxkenust YromoBHoro VYnoxkenuss 1903 1 o0oOmmiIn MOHATHE O
HEeoOXonmuMoN 00OpOHE, XOTS UM HE OMNpEeAeNsid Mpeleibl MPaBOMEPHOCTU
HE00X0MUMON OOOPOHBI M HE YTOUHSIIM pa3Mepbl U BUJIbI BO3MOXKHOTO HAHECEHUs
yiiepb6a. Ho ero HopMbl 3akpemyisiii yaAoOHYI0 (opMyily HNpPEeBBILIECHUS TPaHMUIL
HeoOxonumon 00opoHbl. Pernamenrtanust HEoOXoauMOMl OOOpPOHBI B  YTOJIOBHOM
Vnoxennn 1903 r. cTaza OCHOBOW JalbHEMIEro pa3BUTUS TPEACTABICHUN 00
WHCTUTYTE HEOO0XOIUMOU OOOpoHBI. B mepuon CTaHOBIEHUS M Pa3BUTHSL PYCCKOTO
YTOJIOBHOTO 3aKOHOJATENIbCTBA MPABO HYKHOM OOOPOHBI HANPABIIOCH HA 3aIlUTY
HOBEHIIMX MYOJIMYHBIX OTHOIICHHM M LIEHHOCTEW WHTEPECOB CTpaHbl. [JIaBHBIM
apryMEeHTOM 00OCHOBaHHUS OCHOBAHUN HEOOXOAUMOM 00OpOHBI OblIa 0OIIEeCTBEHHAS
MOJIC3HOCTh JICMCTBHUM, 3alUIIAIOIIMX OOIIeCcTBEHHbIE OTHOIICHUs [KomocoBckui,
c.86].

[Tocne peBomtounu 1917 roma mpou3ouII0 U3BMEHEHUE CHCTEMBI YTOJIOBHOIO
npaBa Ha POCCHUHCKUX TEPPUTOPHUAX, OBLJIO MPOBO3MIALIEHO CO3JaHUE HOBOTO
YTOJIOBHOTO 3akoHa. B PykoBopsimux Hadanax no yroinoBHomy mnpaBy PCOCP 1919
roia 000poOHa JI0MycKanach JIUIb OT HACUIICTBEHHBIX MOCITATEIbCTB.

B 1922 rony Bcrynmaetr B aelictBue YK PCOCP, nanHbI KOAEKC 3aKpEIUIsieT
KJIACCOBBIM MOXO/l B YTOJIOBHOM IPABE M 3aKPEIUISIET TAKUE MPUHIUIIBI KaK MPUHIINI
COITMAJIUCTUYECKON 3aKOHHOCTU, TMPUHIUIT COLUAIUCTHYECKOTO JIEeMOKpaTU3Ma,
NPUHIUAN  COLMAJIMCTUYECKOTO0  TyMaHW3Ma, MOPUHIUI  COLMAITMCTHYECKOTO
WHTEPHAIIMOHAIN3MA, MPUHLIUI COUMAIUCTUYECKON CHPaBeIMBOCTH, MPUHLINI

nnyHo# oTBeTcTBEHHOCTHU. «IlepBoiii YK PCOCP 1922 . B cT.19 pacmmpuit nonstue

BepHyTbCAa B KaTanor rotoBbIX AUMNSIOMOB U MAarMcTEpPCKUX AnccepTaumm
http://y4ebHnkn.nHpopm2000.pd/diplom.shtml



Y3HanTe CTOMMOCTb HanMcaHWs Ha 3aKa3 CTyJeHYeCKMX U acnupaHTCckux pabot
http://y4ebHunkn.mHdpopm2000.pd/napisat-diplom.shtml

13
HCO6XOHHMOﬁ 060p0HBI, OXBaTHWB UM IIPAaBOMCPHYIO 3allIUTY IIPOTHUB IOCATATCIbCTB,

HAIPABJICHHBIX HE TOJBKO HA JTUYHOCTH, HO U Ha MpaBa 0OOPOHSIONIETOCS MU UHBIX
muiy» [Opexos, c.46].

[Ipuaatne OCHOBHBIX HauyaJl YrOJOBHOIO 3aKoHoHIarenbcTBa B 1924 romy
03HaMEHOBAJIO HOBBIN 3Tal Pa3BUTHUSI PYCCKOTO YTOJIOBHOTO IpaBa. Bo-mepBbix, 3TOT
aKT HanboJiee SIPKO OTpaXkaj HEeOOXOMUMOCTh YCUJICHUS KPUMUHAIBLHOW PETPEeCcCUn —
OCHOBY YTOJIOBHO-IIPABOBOM MOJUTHKU OOJBIIEBUCTCKOTO TOCYyJapcTBa CIEAYIOIINE
Oonee TpuALaTy JeT. Bo-BTOPHIX, MO BIUSIHUEM 3TOTO HOPMAaTUBHOTO aKTa BILJIOTH JI0
pacnaga CCCP (nexabpp 1991 1.) popmanbHO pa3BUTHE CTPYKTYPbl KPUMHUHAIBLHOTO
3aKOHOJIATEJIbCTBA OCYHIECTBISIIOCH HA JIByX YPOBHSIX - OOIIECOIO3HOM U
pecniyOnukaHckoM. B gaHHBIA mepuol pa3BUTHS POCCHUKCKOTO TOCYAapCTBa
HeoOxonumasi 000poHa, MPAKTUYECKU B JIIOOOM ciy4ae, KBalu(UIMpOBaIach Kak
OOIllECTBEHHO omacHoe JessHue. JlaHHoe TMojoXKeHHWe Bellled He MO3BOJISIIO0
UCIIOJIb30BaTh 3TOT HHCTUTYT AS(O@PEKTUBHO U yXyauwano (OPMYIUPOBKY HTOTO
MHCTUTYTA JAX€E MO0 CPABHEHUIO C JOPEBOJIIOIMOHHBIM 3aKOHOAATEIbCTBOM.

JanbHenme HOpMaTuBHBIE akThl, OCHOBBI YIrOJOBHOIO 3aKOHOJATEJIbCTBA
Coroza CCP u coro3ubix pecnyonuk 1958 roma u Yronosssiid kogeke PCOCP 1960 r.,
HE MPUBHECIHU YTO-JIMOO0 HOBOE B IIPABOBOE PETYIMPOBAHUE MHCTUTYTAa HEOOXOIUMOM
0OOpOHBI.

B Toxe Bpemsi, 6€30roBOpOYHBIM MOJI0KUTETHHBIM MOMEHTOM Y K PCOCP 1960
I. OTHOCUTEJIBHO TpaBa Ha HEOOXOJMMYIO OOOPOHY CTall0 COUYETAaHHE B KaYECTBE
OOIIECTBEHHBIX OTHOIIEHUM, TMOJICKANIUX 3alllUTe, HHTEPECOB TOCyaapcTBa U
UHTEpecoB oO0IIecTBa. JJaHHOE HOPMAaTUBHOE TOJIOKEHUE TIEJIMKOM COOTBETCTBOBAJIO
3a/1a4yaM MPOTUBOJICUCTBUS JIMIIAM, COBEPIIAOIIUM MPECTYIIICHUS.

B xonme XX Beka HHCTUTYT HEOOXOIUMOM 000POHBI MPETEPIIEN ONPEICICHHBIC
m3menenus. B cr. 13 YK PCOCP 6bpuin chopmynvpoBaHbl Takue MNpU3HAKU
HEO0OXOTUMON 0OOPOHBI:

1) JOTTYCTUMOCTh OOOPOHBI OT OOIIIECTBEHHO OMACHOTO MOCATATENbCTBA;

2)  JOIMYCTUMOCTh OOOPOHBI, HE3aBUCHMMO OT BO3MOXKHOCTH H30eXKarh
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MOCATaTeNLCTBA JIM0O O6paTI/ITI>C}I 3d IIOMOIIBIO K JPYTUM JIMIIaM HJIKX OpTraHaM

Biactu [ITapxomenko, c.26].

C npunaruem B 1996 rogy VYromoBHoro Komekca P® mnpaBoBoe «momie»
HE0OXOMUMON OOOpOHBI OBLJIO pacHIUPEHO. IDTO O3HAYaeT, 4YTO B HOBOM
3aKOHOAATEIHbHOM aKT€ MHCTUTYT HEOOXOAMMON OOOPOHBI MPHUHSUI MO/ CBOIO 3AIlUTY
OOJIBIIION CHEKTP OXpaHSEMBIX TOCYAapCTBOM HHTEpecoB. [Ipuopurer mpas yenoBeka
U TpakJIaHWHA HaJ JPYTUMU OObEKTaMHU YTOJOBHO-IIPABOBOM 3allUThl — KIIOYEBOU
MOMEHT COBPEMEHHOTO IOHUMAaHHUsI MTHCTUTYTa HE0OX0AMMOM 000poHbl. CoBpeMeHHas
YrOJOBHO-IIPaBOBass NOJUTHKAa PoccMM He TONBKO [OJKHA MpPU3HABaTb TaKOU
IPUOPUTET, HO U YUYUTHIBATH COOCTBEHHBI UCTOPUUECKUM OIBIT.

Takum 00pa3oM, HOPMBI 0 HEOOXOAUMOUN 0OOpPOHE CYIIECTBYIOT B POCCHUMCKOM
YIrOJIOBHOM IIpaBe YXe JJIMTeNbHOEe BpeMs. OIHAaKo, TONBKO C IPUHATHEM HBIHE
nerictpyromero YK P® 1996 roma mnpaBoBoe «Iojie» HEOOXOAUMOW OOOpPOHBI
chOpMyIHPOBAHO JOCTATOYHO HIMPOKO, TO €CTh MHCTHUTYT HEOOXOOAUMON OOOpPOHBI

B34JI 110 3alIUTY BECh CIICKTP OXPaHACMbBIX 3AKOHOM MHTCPCCOB.

1.2. COBPEMEHHOE TIOHSTHME U ITPABOBA { ITIPUPOJJA HEOBXOIUMOM
OBOPOHBI

Kaxnoe nuBmiIn30BaHHOE 0OIECTBO UMEET KOMIUIEKC Mep, HAallpaBJICHHBIX Ha
3AIIMUTY JIMYHOCTH 3a CUET TOCYAapCTBEHHOW ITPAaBOBOM CUCTEMBI. B mepByro ouepenb
ATO KacaeTcsi TaKWX HEOThEMJIEMbIX M HENPUKOCHOBEHHBIX Ollar, KaK JKU3Hb U
37I0pOBbE  YEJOBEKa, €ro 4YecTb M JIOCTOMHCTBO, cBOOOAa M  JIMYHAA
HENPUKOCHOBEHHOCTh. DTO a0COJIIOTHBIE U HEOTHEMIIEMBIE OJ1ara, JaHHBIE YEIOBEKY C
poxxaeHus. Tak, MHOTIOBEKOBas HCTOPUSA NPUPOAHOU TEOPUM IPOUCXOXKICHUS
HE00X0AUMON 000POHBI HAXOJUT CBOE OTPAXKEHHUE U B COBPEMEHHOCTH.

JleicTBUTENBHO, JAaHHBIE CTAaTUCTUKH O 3HAYUTEIIBHOM KOJUYECTBE JIIOIEH,
KOTOpBIE TMOABEPraroTCs HaNaJACHUIO WIN ITOJYYarOT TEJIECHBIE IOBPEKICHUS WU

HOFI/I6aIOT, CBUACTCIILCTBYIOT O TOM, 4YTO IIPABOOXPAHUTCIbHBLIC OpraHbl HE B
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COCTOSSHUM B TIOJIHOM OObeME OOCCHeYUTh OE€30IacCHOCTh Ir'paxKaaH. I[OCB.I[HBIMI/I

peaNusiIMi HACTOAIIETO SIBICTCA JOCTATOYHO OOJBIIOE KOIMUYECTBO MPECTYIUICHUH
MIPOTHB JIMIIA, COBEPIICHHBIX C MPUMEHEHUEM OPYKHUS UITH e C 0CO00M )KECTOKOCTHIO.
M 5T0 CBA3aHO HE TOJBKO C HANPSHKEHHOCTHIO B COIMAIBHO-DKOHOMHUYECKOM H
MOJUTHYECKOM CEKTOpE, HO ¥ C HU3KUM MPABOCO3HAHUEM I'paXKAaH, C HE3HAHUEM UMHU
CBOMX IpaB, OCHOBHBIMH W3 KOTOPBIX SIBISETCS MPaBO HA KU3Hb, CBOOOIY U JHUYHYIO
HETIPUKOCHOBEHHOCTb.

BaxxHoe MecTo B cHUCTEME YrOJOBHO-MIPABOBBIX MEP MPOTHBOACHCTBHS
IPECTYNHOCTH 3aHMMAeT HHCTUTYT HeoOXoaumon o0opoHbl. CucremMa HOpM O
HE00X0AUMON 000pOHE SABISIETCS TOCTATOYHO Y3KOi, a MPEeUMYIIECTBEHHOE 3HAYEHHE
IPUIAHO OIICHOYHOMY KPUTEPHIO, TO €CTh MPABO OMPEACIICHHUS MPOTOPIIMOHATFHOCTH
3alUTHl U MOCATATENbCTBA OT/IaHO HA YCMOTPEHUE CY/a.

[IpaBoBas mpupona WHCTUTyTa HEOOXOAMMOW OOOPOHBI B HAyKE YTOJIOBHOTO
IpaBa paccMaTpUBAETCA C TOYKUA 3PEHHUS TPEX MO3UIUNA — MPUPOIAHO-TIPABOBOM,
COLIMAJIbHO-NIOJUTHYECKOH 1 no3utuBucTckoi [I[lonskosa, c. 6].

[To3urust 0 €eCTECTBEHHOM MTPOMCXOKICHUH 3TOTO MPaBa COCTOUT B CIEAYIOIIEM.
PaccmoTpeB mpaBo Ha HE00XOOUMYIO OOOpPOHY B HMCTOPUYECKOW PETPOCIEKTUBE,
3aMEeTHM, YTO OHO CYIIIECTBOBAJIO U MPHU3HABAIOCH HA PA3HBIX dTalax UBUIH3AINH U
TPAKTOBAJIOCh MMEHHO KaK €CTECTBEHHOE ITpaBO 4enoBeka. B toxe Bpems, T.A.
[TonsikoBa oTMeUaeT, 4yTo, paccMaTpuBasi MPaBo Ha HEOOXOIUMYIO OOOPOHY C MO3UILIUU
€CTECTBEHHO-IIPABOBOTO TOJX0/a, MPOUCXOAUT €T0 CYIIECTBEHHOE OTpaHHuYCHUE U
CY’)K€HHE, MOCKOJIbKY 3Ta KOHLEMIUS «I0Jpa3yMeBaeT HAIlPaBIEHHOCTh HA 3aIUTY
UCKIIIOYUTENBHO camMoro cebs M COOCTBEHHBIX Ojar, B TO BpeMs KaK YTrOJIOBHOE
3aKOHOAATENhCTBO MpPEAyCMaTpUBaeT 3allUTy B TOM YHWCJIE JPYTHX JIHII,
OOIIECTBEHHBIX U TOCYIapCTBEHHBIX HHTEpecoBy [[lonskoaa, c. 7].

C TakuM MHEHHEM CJIOHO COTJIACHUTHCS, YUUTHIBAS, YTO €CTECTBEHHOE MPABO
Ha 3aIIUTy BBITEKAeT M3 MpaBa Ha JIMYHYIO HEMPUKOCHOBEHHOCTh U MPHUCYIIUX BCEM
KUBBIM CYIIECTBAM HWHCTHUHKTOB (camocOepekeHusi, COOCTBEHHOCTH, POJCTBA HU

CTaI[HOCTI/I). HNmenHo ITO9TOMY OHO KaCae€TCs HE TOJILKO CaMO3aIllUThI. Ero pcam3anusa
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BO3MOXHaA TaKXC BO BpPCMA IIOCATrarcibCTBa Ha TPEThC JIUMIO (pO,ZICTBeHHI/IKa,

TOBapHILA, 3HAKOMOTO U T.I1.) WJIA Ha UMYIIECTBO.

CouunanbHO-IPaBOBOM TMOAXOA OOBSCHSET, 4YTO MpaBO Ha HEOOXOIUMYIO
00OpOHY W €ro peanu3alusl HalpaBJICHUs 3aBUCUT OT TMOJOXKEHHUS 4YelOBEeKa B
o0IIeCcTBe U TocynapcTBe. [ 0CynapcTBO MPU3HAET 3aIIUTHYIO AEITEIbHOCTh TPaXKIaH
U CUMTAECT €€ COLUMAJIbHO IOJIE3HOW, OJHAKO CaMO OIPENEIsIeT YCJIOBHS IpaBa Ha
TaKyIO0 3allUTY, €ro npenaesnsl u T.4. [[lonsakosa, c. 7-8; 9].

TpeTpeld MoO3MLKEN, C TOYKH 3PEHHUS KOTOPOM pacCMAaTpUBACTCS IPABO Ha
HEO0OXOIUMYI0 OOOpOHY, SBISETCS MO3UTHUBHCTCKas. CorlacHO ei, Takoe MpaBo
OCHOBBIBAE€TCSI HE Ha HMHCTHHKTaX 4YeJIOBEKa, HE B MyOJIMYHOM HHTEpece, a
UCKIIIOYUTENBHO B IOPUAMYECKAX HCTOYHUKAX, IJ€ TaKOoe€ MPaBO 3aKPEIIEHO
[[Tonsaxoga, c. 10].

Mpb1 nipugepkuBaeMcsi TIEPBOTO MPUPOHO-IIPABOBOTO MMOAXOA, IMOCKOIBKY
MPaBO Ha 3allIUTy CBOEH JKU3HU U 3[I0POBbSI, )KU3HU U 3[I0POBbS IPYTUX JUIL U JPYTUX
Onar BO3HMKAET C Hayasla >KU3HU, HE 3aBUCUT OT IMPHU3HAHMS €r0 TOCyIapCTBOM U
ABJIIETCSI OHUM M3 0a30BBIX MPaB JIUYHOCTU. [0CY1apCTBO MOKET TOJIBKO 3aKPEMHTh
¥ KOHKPETH3UpOBaTh 3TO TpaBo. Heobxomumass 000poHA — ATO JOMOTHUTEIHHBIN
CYOMHCTUTYT, KOTOPBIM JOMONHSET AEATENBHOCTh TOCYJapCTBa, 3aKIIOYAOIIAsCs B
oopbOe ¢ mpectynHocThlo. HeoOxomumasi 000poHA SBISIETCS €CTECTBEHHBIM,
HEOTUYXKJIAeMbIM M a0COJIFOTHBIM MPABOM YEJIOBEKA, KOTOPOE TOCYIapCTBO 00s3aHO
MIPU3HaBaTh.

N.B. KonecHuk oTMeEYaeT, 4To «HEeoOXojauMmasi 0OOpOHa BXOAWT B TPYIMILY
OOCTOSITENIbCTB, MCKJIIOYAIOIINX TMPECTYMHOCTh [ESHUS, W TPEICTaBIseT COOOM
CYOBEKTHUBHOE MPABO KaXJAO0TO YEJIOBEKA Ha 3alIUTy COOCTBEHHBIX MPAB U HHTEPECOBY
[Konecnuk, ¢.32]. IIpaBo Ha HEOOXOAMMYIO OOOPOHY OT MPECTYIHBIX MOCATATEIbCTB,
3aKpEMJICHHOE B 3aKOHOJATENIbCTBE, SIBISIETCSI HE TOJIBKO TapaHTHEH BO3MOXKHOCTU
3aIUTHI JI1 CaMOT0 TpakJIaHUHA, HO U BaXKHBIM MHCTPYMEHTOM YTOJIOBHO-TIPABOBOM
MOJIMTUKUA TOCYJapCTBa, B COOTBETCTBUM C KOTOPBIM MPOTHUBOCTOSIHUE JIMIIAM,

COBCpIIAOIIUM IIocATrarcjibCTBA. — HE HCKIIFOUUTCIbHAs mpeporaruBa
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rocyqgapCTBCHHBIX OpraHoB, HO H B COOTBETCTBYIOIIHMX  ClIy4dadX  MOXKCT

OCYILECTBIISATHCS JTIFOOBIM JIULIOM.

AHanu3 MPAKTUKU [IOKA3bIBAET, 4YTO BOMPOC peaau3alru HEeOOXOIUMON
O00OpOHBI HE SIBIISETCS JTOCTATOUHO HCClIeAOBaHHBIM. OnpeneneHue MpaBOMEPHOCTH
TaKOTO OOCTOSITENIbCTBA, KaK HEOOXOAMMasi 000pOHA BHI3BIBAET OOJIBIINE TPYIHOCTH HE
TOJIBKO Y IIPEICTABUTENIEH OPTraHOB PACCIEI0BAaHMS, HO U CcyAeH. /JlanHOoe nonoxeHue
MOKET HPUBOAUTH K MHOTOUYHUCIIEHHBIM CYJI€OHBIM OHIMOKaM M HEOOOCHOBAHHOMY
OCYKJIEHUIO a0COIOTHO HEBUHOBHBIX JIUII. CII€ICTBUEM 3TOTO SIBIISIETCS CCPKUBAHUE
IPAKTUYECKOro MPUMEHEHUS MIpaBa Ha HEOOXOAUMYIO 0OOPOHY JIMIIAMH, YTO CBSI3aHO
CO CTPaxoM MEPEe]] YTOJOBHBIM OTBETCTBEHHOCTBIO 3a IIPEBBIIICHHE €€ MPEACIIOB.

[IpaBunpHOE TOHMMAaHHE MPABOMEPHOCTH HEOOXOAUMOM OOOpOHBI H
IPUMEHEHUS €€ MOJIOKEHUHN Ha IPaKTUKE UMEET O0JIbIIOE 3HAYCHUE [T ClieloBaTelen
U cyzneil B 0opbr0Oe ¢ npecTynHocThio. HO TONBKO B pe3ysbTare COBMECTHBIX YCHIIAN
IIPaBOOXPAHUTEIBHBIX OPraHOB M TIPaXXJaH MOTYT OBbITh JOCTUTHYTHI YCIIEXU B
PELLIEHUH 3TOM Ba)XHOU 3aa4U.

[IpaBo Ha HEOOXOAMMYIO OOOPOHY MMEET OOJIbIIIOE 3HAYCHUE B COBPEMEHHOM
CHCTEME IpaBa JH00ro rocyapcTaa (B TOM YHUCIIE, YTOJIOBHOIO), OHO JIOJKHO OBITh
3aKpEMJICHO B HOpMax YrojOBHOTO MpaBa U rapaHTHUPOBAHO MPABOBBIMU HOPMAMH U
uacturytamu. B.I. I'apmmna, H.JI. Beiconkast 0TME4aroT, 4TO «TOJBKO YBEPEHHOCTH B
HEIPUBJIEYEHUH K YTOJIOBHOM OTBETCTBEHHOCTH JIMLIA, 3AIIMIIAOIIEr0 CBOU WU YbH-
MO0 MHTEPECHI, MOXKET FapaHTUPOBATh MPaBO Ha 3(PPEKTUBHOE UCTIOIB30BAHUE TIPABA
Ha HeoOxomuMyto 06opony» [["apumun, Beicorkas, ¢.27].

HeoOxomumast 00opoHa, B KaKOM-TO CTENCHHU, SBISICTCS OOIIECTBEHHO
MOJIE3HBIM TOBEACHUEM CO CTOPOHBI 3AlIMIIAEMOTO JIMIA U SIBISIETCS YTOJIOBHO
IIPaBOMEPHBIM NPUYMHEHHEM BpEAa JIMIy, KOTOPOE OCYIUECTBISET HamajeHue. B
HAay4YHOM JHTepaType OTMEYaeTcs, YTo HeoOXoquMmasi 00OpoHa MPEACTaBISIET cOO0U
OJTHO U3 CaMbIX aKTUBHBIX CPEACTB OOPHOBI C MPECTYIUICHUSIMH, a TAKXKE CPEACTBOM
UX TpeaynpexaeHus. JaHHbplii MHCTUTYT CHOCOOCTBYET BOCIHTAHHUIO B JIIOASIX

HETEPIUMOCTH K MPECTYNHBIM ACHCTBUSAM M (HOPMHUPYET YYBCTBO OOILIECTBEHHOTO
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nonra. TakuMm oOpa3oMm, CyIIECTBYeT IpaBOMEpHas IMpaBoBas Iutargopma s

«COLMAJLHO-TIPABOBOM aKTUBHOCTH HAaceNieHUs Mo OophOe C MPECTYyNMHOCThIO U
3aIATe TOCYTAPCTBEHHBIX, OOIIECTBEHHBIX M IMIHBIX HHTEPECOB OT MO CATATEIHCTBAY
[[Capuiun, Beiconkas, c. 101].

CornacHo yronoBHomy 3akoHy Poccun (cT.37 YK P®), Heobxoaumas o6opoHa
— 3TO NMPABOMEPHAS 3alUTa OT OOIIECTBEHHO OMACHBIX MOCATATEIbCTB HA Pa3JINYHbIC
Onara ¥ MHTEPECHl JUYHOCTU, OOLIECTBA U TOCYNAPCTBAa MyTEM NMPUUYUMHEHUS Bpena
nocsratomiemy [ YronoBuelii Kogexkc P®]. 3akpemyieHHOe B 3aKOHE MpaBO Ha
HEOO0XOAMMYI0 00OPOHY OT OOIIIECTBEHHO ONACHBIX MOCATATENbCTB AA€T BO3SMOXKHOCTD
JIIONISIM aKTUBHO Y4acCTBOBAaTh B OOPHOE C MPECTYMHBIMU JI€MEHTaMHU.

Hcxonst 3 paBeHCTBa BCEX JIOACH Mepell 3aKOHOM, HOpMa O HEOOXOIUMOM
000poHE JOJKHA JEHCTBOBATh JJIsI BCEX IPaKJaH OJIMHAKOBO, HE3aBHUCHUMO OT TOTO,
ATO UX MOpPaIbHBIM WK chaykeOHbId gonr. [losTomy mpaBoM Ha HEOOXOIUMYIO
00OpOHY B paBHOM CTENEHU OONANAIOT KaK rpaxaaHe, Tak U PaOOTHUKHU TOJIUIINH,
JpyTHUe TOJKHOCTHBIE JIUIIA.

«IIpaBo Ha HEOOXONMMYIO OOOPOHY SIBISIETCSI CAMOCTOSITEIbHBIM, a HE
JOTIOTHUTENBHBIM  (CYOCHUAMAPHBIM) K JIEITEIbHOCTA OpPraHOB TOCYIapcTBa M
JOJKHOCTHBIX JIUII, CIICITUATILHO YIIOJTHOMOYCHHBIX OXPAHATh MPaBONOPSIOK. THBIMU
CJIOBaMH, KaXIblid TpaXXJaHUH UMEET MPaBoO Ha HEOOXOAUMYIO0 00OOPOHY HE3aBUCHMO
OT BO3MO)XHOCTH OOpPAaTUTHCS 3a MOMOIIBI0 K OpraHaM BJIACTH WU JOJHKHOCTHBIM
JULaM U1l TpeAOTBPAILleHHsT WM MpeKpalieHus nocsarareiabcTsa. Hanuuue npasa Ha
HEO0OXOIUMYI0 0OOPOHY HE CBS3aHO TAKXKE C MMEIOMIEHCS ISl JIUIA BO3MOXKHOCTBIO
o0paTUThCs 3a MOMOIIBIO K IPYyTruM rpakaanam» [Kommenrtapuit, c.542].

Wtak, npu HUCCIEIOBAHUM CYITHOCTU HEOOXOAUMON OOOPOHBI BBISABICHO, YTO
HeoOxonumMasi 000poHa SBIIAECTCS BAKHOW rapaHTUEH peanun3alliy rpaklaHaMy TpaBa
Ha 3allUTy OT MPOTHUBOIPABHBIX MOcATaTeNbcTB. Jlumo, peanusyromiee CBOE
€CTECTBEHHOE MPAaBO Ha HEOOXOAMMYIO 00OPOHY, HE TOJBKO MPEKPAIIAET COBEPILICHUE
MpecTyIyieHud, HO U 3(PPexkTuBHO MX mnpemymnpexaaet. [IlpaBo Ha HE0OXOIUMYIO

060pOHy OT TIIPCCTYIHBLIX IOCATaTCIIbCTB, 3aKPCIIJICHHOC B 3aKOHOAATCIILCTBEC,
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ABIACTCA HE TOJIBKO FapaHTHCﬁ BO3MOKHOCTH 3alIUTHI IJII CaAaMOTI'0 I'paKaAaHWHA, HO U

Ba’XHbIM HHCTPYMCHTOM YFOHOBHO-HpaBOBOﬁ IMOJIUTUKHU TOCyaAapCTBa, B COOTBCTCTBUU
C KOTOPbIM IPOTHBOCTOSAHHUC JIMOAM, COBCPIIAOIIHNM IIOCATATCIILCTBA. — HC
HCKIIIOYUTCIIbHASA ITPCPOraTuBa roCyadapCTBCHHBIX OPTraHOB, HO U B COOTBCTCTBYIOIIHX

CIIy4asiX MOXET OCYILECTBIISITHCS JTFOOBIM JIULIOM.

1.3. UHCTUTYT HEOBXOJIMUMOM OBOPOHEI B 3BAKOHOJIATEJILCTBE
3APYBEXXHbBIX CTPAH

B nocnennue aecsatuneTus Ha (OHE MPOUCXOIAUIUX B MUPE MHTETPALIMOHHBIX
IIPOLIECCOB IPABOBBIE CHUCTEMBbI TOCYIAPCTB 3HAYUTENBHO CONU3UINCH, YTO H
OTPa3WJIOCh HA WX HAIMOHAJIHLHOM 3aKOHE OO0 YroJOBHOM OTBETCTBEHHOCTH.
Heo0xonumbIM yCciI0BHEM MOBBIIEHUS 3PHEKTUBHOCTH OOPHOBI C MPECTYIICHUSIMU B
Poccum siBnsieTcs npuBeaEeHUE OTEYECTBEHHOIO 3aKOHOJIATENbCTBA B COOTBETCTBHE C
MUPOBBIMH CTaHJIapTaMH, OJHAKO, C YYETOM COOCTBEHHOTO MCTOPUYECKOTO OMBITA U
0coOEHHOCTEN MpaBOBOM cucTteMbl. Ho A3TOT mporiecc HEBO3MOXKEH 0O€3 TIIATeIbHOTO
aHajau3a COCTOSIHHMSI M TMEPCIEKTUB Pa3BUTUS YrOJIOBHOTO 3aKOHOJATEIbCTBA
WHOCTPAHHBIX rOCyJapCTB. [TosTomy MPEACTaBIISACTCS HEO0OXOIUMbIM
MIPOAHAIM3UPOBATh YIOJIOBHBIE KOAEKCHI 3apyOeXHBIX CTpaH Mg HUCCIEI0BaHUS
0COOEHHOCTEH PeryIupOBaHUsI MIPaBa Ha HEOOXOANUMYIO OOOPOHY.

HccnenoBanue MHCTUTYTa HEOOXOUMOM OOOPOHBI HEBO3MOXKHO 0€3 U3ydeHUs
aHAJIOTMYHOTO YrOJIOBHOTO 3aKOHOAATENIbCTBA, IMOTOMY YTO MCCJIEAOBAHUS H
MEepPeHECEHNE JIYUIIUX TOJIOKHUTEIBHBIX 00pa3lloB 3aKOHOAATENIHLCTB 00 YrOJIOBHOU
OTBETCTBEHHOCTH 3apyOCKHBIX CTpaH MOBbIIAET d3PHEKTUBHOCTh U COBEPIICHCTBYET
yroioBHO-TipaBoBbie HOpMBI YK P®. OOpamienrne K 3apyOeKHOMY OTBITY TPH
HCCIIEIOBAHUU OCOOEHHOCTEM peryJupoBaHMs IpaBa Ha HEOOXOAUMYI OOOpPOHY
MOJIE3HO Kak JIJIsi OOIIEro 03HaKOMIICHMS C 3apyOeKHBIM 3aKOHOAATENbCTBOM, TaK U
BO3MOYKHOT'O €r0 y4eTa B HallMOHAJIIBHOM IPABE.

®opMUPOBAHHE HMHCTUTYTA HEOOXOAMMOW OOOPOHBI B 3apyO€XHBIX CTpaHAX
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HAaCYUTBIBACT MHOTI'OBCKOBYIO UCTOPHIO. I/IHOCTpaHHBIG HCTOYHUKHU YI'OJIOBHOTO IIpaBa

B PpAa3HbIE HCTOPUYECKUE TMEPUOABl 3aAKPEIUUIM MPaBO JIMIA NPUYUHATH BpEX
HaIaJaroIIUM ISl COXPaHEHUS CBOEH KU3HU U )KU3HU JIPYTUX JIIOACH.

Ve CpeqHeBEeKOBOE KaHOHHMYECKOE MPaBO MpeaycMaTpUBalio HEOOXOIUMYIO
000poHYy B CBOMX HOpMax. Takoil M3BECTHBIM MaMSATHUK TpaBa, kak KapomwHa, u
MOCTPOCHHBIC HAa €r0 OCHOBE IMO3/THUE HOPMATHMBHBIE JIOKYMEHTBI CYIIECTBEHHO
OTrpaHUYMBAINA PUMEHEHHUE HEOOXOAUMOU 00OPOHBI PSIIOM YCIOBUM, YTO CBOJIUJIO €€
MPAKTUYECKA K HyNM0. Tompko B Hawane XX cT. B EBpome CHOBa BEpHYIHCH K
MPAaBWJIBHOMY ITOHUMAHUIO COICPKAHUS U TPAKTUKU TPUMEHEHUSI 3TOTO UHCTUTYTA.

Ecnu HanoneoHoBckoe 3akoHoAatenbcTBO 1810 I mpegycmarpuBano npaBo Ha
HEOOXOUMYI0O OOOpOHY TOJBKO NpPH 3alUTE MpaB JHUYHOCTU (3a HCKIIOYEHUEM
MMYIIIECTBEHHBIX ), TO Mpycckuit kogekc 1851 r. (§ 41) BooOIIe HE ompenesnsa npas,
KOTOPBIE MOTJIM 3aIUIIATHCS TPU HEOOXOAMMON 000pOHE, TOJIKOBAB UX YPE3BbIYANHO
HIUPOKO; aBcTpuiickuid kojekce 1852 1. (§ 29), cakconckuii 1855 r. (§ 81), 6aBapckuit
1861 r. (§ 72) mpenycmaTpuBaid BO3MOKHOCTh MPUMEHEHHSI HEOOXOIUMON 00OPOHBI
MpU 3aIIUTE JUYHOCTU W MMYIIECTBA; €IIe AAJIbIIE MOCIECI0BATN KOJIECKCHl JPYTUX
rocynapctB — Bupren6epra (1839 r.), Jlapmmranra (1848 r.) u ap.

B coBpeMeHHBIN TEpHOJ B YrOJOBHOM 3akoHoAarenbcTBEe DeneparnBHOM
Pecnyonuku I'epmanuu conepxkurcs miaBa «HeoOxomumasi oGopoHa U KpaitHss
HeoOxomuMocThy. Y. 2 1. 32 VK OPI 3akpemiseT nmoHsaTHe HEOOXOIUMOM 0OOPOHBI:
«3TO 3aluTa, Kotopass TpeOyercss Mg TOro, 4YTOOBl OTpPa3suTh HAJIUYHOE
MIPOTHBONPABHOE HAIaJICHUE Ha ce0s MiIu Koro-immoo apyroro» [Bepeuna, ¢.74].

['masa II pazgena II Kuuru 1 YromoBHoro konekca @pannuu 1992 r. Ha3biBaeTcs
«OCcHOBaHUsI HACTYIUICHUSI YTOJIOBHOM OTBETCTBEHHOCTH WJIU €€ cMsrdeHus». Cam
WHCTUTYT HEOoOXOIMMOW OOOpOHBI HWMEET Ha3BaHUE «HHCTUTYT MPABOMEPHOU
3alUTh» [ YTon0BHbINA Kogeke @panuuu, c.177].

B 3akoHomarenbcTtBe @DpaHIMM OCHOBAaHUEM TMPUMEHEHHUS HWHCTUTYTa
MIPaBOMEPHOM 3aIIUTHl BHICTYIIAET HEOOOCHOBAHHOE IMOCATATENbCTBO. B yrosoBHOM

3aKOHC ONMPCACJICHBI KOHKPETHBIC BUAbI JAHHBIX IMOCATATCIbCTB!:
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1) COBCPIIACMOC ITYyTEM B3JI0MA, HACUJIUA NI 06MaHa, HOYBIO B XUJIUIIEC,

2) xpaxa WM rpaldex, CONPSHKEHHBIN ¢ MPUMEHEHHEM Hacuiusl [ YToJOBHBIN
xojekc @panuuu, c. 155].

Jenast BbIBOIBI 00 MHCTUTYTE HEOOXOAMMOW OOOpOHBI BO (paHI[y3CKOM H
HEMELIKOM YTOJIOBHOM MPaBe, MOKHO CJlI€JaTh BBIBOJ, YTO, XOTS OH M OTJIMYAETCS IO
Ha3BaHUIO OT AHAJIOTMYHOTO HMHCTUTYTa, coxepxamerocs B YK Poccuiickoit
denepanuu, OOHAKO MPUHIUIIBI U MPU3HAKU TAHHOTO MHCTUTYTA JOBOJIBHO MOXOXH,
KaK B 3apyO0eKHOM 3aKOHO/IaTEeNIbCTBE, TAK U B OTCUECTBEHHOM.

B BenukoOputanuu mnodtu 10 cepearHbl XX CT. BOMNPOCHI HEOOXOAMMOU
00OpOHBI PEryIUpOBAJIUCH MOJIOKEHUSIMU BeeoO1ero npasa. C npunstueM B 1967 .
3akoHa «O0 yroJoBHOM IIpaBe» MOJIOKEHHS O NPaBe HA HEOOXOAMMYIO OOOpOHY
ONPEAEIAOTCS YKAa3aHHBIM 3aKOHOM, IIOJIOKEHHSI KOTOPOTO YACTHYHO 3aAMEHSIOT
HOpPMBI OOLIEro mpaBa IO ONPaBAAHHOMY HPHUMEHEHUIO CHJIbl. Tak, 3akKoH
IIPEIOCTaBIsIECT 3allMIaeMOMy JIMIy IpaBa Ha MPUMEHEHUE HACHUIIUSA B Pa3yMHBIX
npenenax Ui NpeayNnpexacHUs IPEeCTYIUIEHUS WIH JUIsl OCYIIECTBICHUS 3aKOHHOTO
apecTa MpaBOHAPYILIUTENS WIM Nogo3peBaeMoro. Ho HOpMbl yka3aHHOTO 3aKOHA HE
PETYJINPYIOT MOJOXKEHUE O COPA3MEPHOCTH 3AILMUTHI XapaKTepy U CTENEHU OMaCHOCTH
MOCATaTeNIbCTBa, XOTA 3Ta MpobjemMa pemaercss CyaeOHOW MPaKTUKOH, y4YHUThIBas
UCTOPUYECKHE 0COOCHHOCTU MPaBoBOM cucteMbl BennkoOpuranuu. Takum oOpazom,
ClleAyeT 3aKOHOMEpPHBII BBIBOA, YTO B YIOJOBHOM TIpaBe BenukoOpuranuu
OTCYTCTBYET IMOHATHE M KPUTEPUU COPA3MEPHOCTH 3AIUTHI XapaKTepy U CTENEHU
OIACHOCTH IOCATaTeNIbCTBA.

OCOOEHHOCTBIO YTOJIOBHOTO 3aKOHOJATeldbCTBA BenmkoOputaHuu sBiseTcs
Takke TnpenocrtaBieHue 3akoHoM «OO yronoBHOM TmipaBe» 1967 1. mpaBa
3aIMIIAEMOMY JIMIy I€pBOMY HAHECTH YAap MJIs INPENOTBpAILECHHs HalaJeHHUs.
[ToaTOMY Mpu npeaynpeauTeIbHOM yiape AOMYyCKaeTCsl IPUMEHEHHE MEHbBIIEeH CHUJTbI,
4YeM MpU TOJJIMHHOM, PEAJIbHOM HamnaJeHWH, a OOBHUHSIEMbBIA, XOTS U HE JOIKEH
JTIOKa3bIBaTh CBOK0 HEBUHOBHOCTH B COOTBETCTBHH C TOJIOKEHUsIMHU CT. 3 3akoHa «O0

yrosioBHOM TipaBe» 1967 1. (1), HO 00s3aH MPUBECTU AOCTATOYHBIC MOATBEPIKICHUS
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TOTO, YTO ,Z[GﬁCTBOB&JI B paMKaXx 3alIUThI.

Cerogust B BenukoOpuTaHuM CylIeCTBYET MPOEKT 3aKOHA 00 YTrOJIOBHOM IpaBe,
KOTOpPBIH OyaeT 0000Iarh HOPMBI JEUCTBYIOMIETO 3aKOHOJATENbCTBA IO JTAHHOMY
BONPOCY. YKa3aHHBIN JOKYMEHT OyJEeT MPEAOCTABIATh MIPABO JUILY TPUMEHUTH CHILY,
ecnu OHO OyaeT AOMyCTMMO TpU OOCTOATEIbCTBAX, KOTOPbIE HMEIN MECTO B
CIIEYIOIINX CITydasix:

1) nns 3amuThl cebd WM JPYyroro Jjuia OT MPUYMHEHHUS TOBPEXKICHUM,
HanaJeHUs WIK HE3aKOHHOTO 3a/IepKaHus;

2) nmns 3ammThl ce0si WM JPyroro juma (C ero comiacus) OT BTOPKEHUs
HapyIICHUs IIpaBa BIAJICHUS );

3) ans 3amuUThl CBOEM COOCTBEHHOCTH OT U3BATHSA, MOBPEKIACHUS WU
YHUYTOXKEHUS;

4) nnda npegoTBpalIeHUs MPECTYIUIEHHWS WM HapylUleHUs OOIEeCTBEHHOTO
nopsiaka [MupoHoB, c¢. 62]. Yka3aHHbIE OCHOBAaHMS TOBOPAT O NPABOMEPHOCTH
HE0OXOAMMON 0OOPOHBI, TOATOMY JIMIO, ACHCTBOBABIIEE HA OCHOBE MEPEUUCIEHHBIX
ciydaeB, OyeT OCBOOOXKIAThCS OT HaKa3aHUsL.

B CHIA cymiecTBylOT 3HauMTEIbHBIE pa3HOIIacHs Kak Ha (QenepaibHOM
YpOBHE, TaK U Ha YPOBHE ILITATOB, KACATEJIbHO 3JI€MEHTOB HEOOXOIUMOM 3allUThI, €€
IpaHull ¥ Ha3HaueHus. EnuHoro onpenenenrs HeoO0X0IuMON 00OpOHBI HE CYIIECTBYET
Bo Bcex ropucaukiusax CoennHeHHbix IlltatoB. Ilomcynumblii JOJKEH J0Ka3arh
CYLIECTBOBAHHUE YETHIPEX 3JIEMEHTOB:

1) mepen HUMH CTOSUT BBIOOP, 1 OH BHIOpAJI MEHbIIIEE U3 307;

2) OH AeCTBOBAJI, YTOOBI MPEAOTBPATUTH HEMUHYEMBIN BpE;

3) OH pa3yMHO Mpernoiarail Haau4ue mpsIMond MPUUIUHHO-CIICCTBEHHOM CBS3U
MEXy CBOMM TTOBEACHUEM U BPEIOM, KOTOPBIM HEOOXOAMMO ObLIO IPEIOTBPATUTD;

4) y Hero He ObLIO JerajibHOM albTepHATHBBI HAPYIICHUIO 3aKOHA.

HNutepecHa npaktuka mrara Muccypu, rie OpeayCMOTPEHO IPABO JMILA Ha
00OpOHY, a TOUHEe MPOTHUBOICICTBHE HEPA3yMHOMY U HEHYXHOMY JJIsi 3aKOHHOTO

3ajiepKaHus (apecTa) BO3JEHCTBHUIO CO CTOPOHBI noJuiieiickoro [Haerne, c. 746]. Ilpu
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9TOM B CJIy4a€ IIPOBOKAIIUHU IIPUMCHCHMA TaKOM CHUJIbI ITIpOTHUB cebs HpOTHBO,Z[CﬁCTBI’IC

CO CTOPOHBI JIMYHOCTH HE MOXKET pacClleHUBAThCs Kak HeoOxoaumas obopoHa. To ecthb
IIPOTUBOJICHCTBUE 3aKOHHOMY apECTy C IPUMEHEHUEM «HEHYKHOW» CUJIbI CO CTOPOHBI.
MOJIMLIEWCKOTO pelIaeTcsl aHAJIOTMYHO MpaBuiiaM HeoOxonuMoin oboponsl [Haerne, c.
746].

3axonogarenscTBO CHIA o HeoOxomumoii o6opoHe TpedyeT, yToObl JIHII0, Ha
KOTOPOE COBEPIIAETCA MOCATATENBCTBO JEHCTBOBAIO PA3yMHO; OTCTYIIUIIO, €CIHU €CTh
Takasg BO3MOXHOCTb, MPHUMEHsJIa TOJBKO Ty CHILY, KOTOpas HeoOXoauma Jis
IpenoTBpalleHus nocsrarenscrsa. KiroueBoe otnuumne ot npasa Poccun coctout B
TOM, YTO CYILIECTBYET TPEOOBAHUE KOTCTYNHTb, €CIIA 3TO BO3MOXKHO». To €cTh mocine
COBEPILIEHHOIO MOCITaTeabCTBa, HAPUMEp, yAapa, NOTEpHEBIINNA 00s3aH yOexarb,
€CIM MMEET TaKyl0 BO3MOXKHOCTb, MHA4y€ CChUIATbCSl Ha HEOOXOAMMYIO OOOpOHY
nocienauil He cMoxeT [Kocapes A.B., ¢.56]. IIpu 35TOM MHOTHE IITATHl UMEIOT B CBOEM
3aKOHOJIaTEJIbCTBE MPABO «CTOATH HA CBOEM». B COOTBETCTBUMM C HUM OTMEHSETCA
00s3aHHOCTh OTCTYNAaTh M pas3pemiaercss npuderatb K 00OpOHE, Jake €cliu
3alllMIIABIIEECs JIUIO HE CHIENaj0 HUYEro, 4YTOObl CIACTUCh OT YIpO3bl COBEPILICHHUS
NIOCATaTeIbCTBA.

Yro kacaercsi OBIBIIMX COBETCKHX pECHYOJIMK, TO YTOJOBHBIM KOJAEKC
PecnyOnuku benapych mpu3HaeT MpaBOBBIM OCHOBAaHMEM HEOOXOAUMON OOOpPOHBI
TaK)ke OOIIECTBEHHO OMACHOE TMOCITaTeIbCTBO [YTOJIOBHBIA Kojeke PecmyOnmuku
bemapycs, c. 108].

Yacte 1 ct. 28 VYronoBHoro koaekca I'py3um ompenenser OCHOBAHUEM IS
HE0OXOAMMON 0OOpPOHBI MPOTUBONPABHOE MOCATATENbCTBO. A 4.4 HACTOSIIEH CTaTbu
MPEBBIIICHUEM TPEIETIOB HEOOXOAMMOM 000POHBI MPU3HAET €€ IBHOE HECOOTBETCTBHE
XapakTepy M ONACHOCTH HamnaJeHus. HeNmoHsATHO, 4YTO WMEHHO MPU3HAETCS
OCHOBaHHEM HE0OXOIMMON 00OPOHBI — JIF000€ MPOTUBONPABHOE MOCATATENBCTBO WIIN
TOJIbKO HamnajaeHue? Bo3MOXKHO, TPy3UHCKUH 3aKOHOJIATENb UCTIOIb3YET 3TH TEPMUHBI
B KauecTBe CMHOHMMOB. Ha Ham B3mIAA, JaHHAs KOHCTPYKIMS COOTBETCTBYIOLLEH

CTaThH SIBJIACTCA HE OUYCHb YAA4HOU [ YronoBHbIN Koaekce [ py3uu, c. 100].
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AHanu3upysi 3apyOeXHbIM ONBIT OTHOCUTENBHO HMHCTUTYTa HEOOXOAUMOM

00OpOHEI, CACAYET 00paTUTh BHUMaHKE Ha onbIT CHHTaIypa. B ero 3akoHogarenscTBe
IPEIyCMOTPEHO, YTO IMPaBO Ha 3aIIUTy MOXET NMPUMCHATHCS JaKe TOrJa, KOIjia
CYIIECTBYET PUCK MPUYNHEHHUS BPEIa WIH JaKe CMEPTH HEBUHOBHOMY YEJIOBEKY, €CIIH
9TO TpaBo OymeT peanw3oBaHo. Hampumep, Ha JHMIIO HamajaeT Trpylma JIWII,
IBITAIOIINXCS €r0 YOUTh; IPU 3TOM CAMHCTBEHHBIN CITOCO0 peaan3oBaTh CBOE MPABO
Ha 3aIUTYy — 3TO BBICTPEIIUTH B TOJITY, HO IIPH 3TOM CYIIIECTBYET PUCK IPHUYUHUTD BPE]T
IPyIIlE MaJIEHbKHUX JE€TeW, CMEIABIIMUXCA C ToJImou. B  3TOoM  ciydae
peaycMaTpUBAETCS MTPaBO Ha 3alIUTY, JakKe €CIIH 3allUIaeMOe JIUIIO, CTPEIISIOIICE B
TOJIITY, PUCKYET IPUYUHUTE BPEIT ACTSM.

Takum 00pa3oM, YrOJIOBHBIM 3aKOH Pa3IMYHBIX CTPAaH MHUpPA paccMaTpuBacT
HEOOXOMMYI0 OOOpOHY, KaK COIMALHO TIOJIe3HOE JeicTBHe. J[aHHOE TONOXCeHHE
MOYKHO CUHTATh BITOJIHE €CTECTBCHHBIM, IIOTOMY YTO CYOBEKTUBHOE ITPaBo Ha 000POHY
OT HENPaBOMEPHBIX JACHCTBHA WHOTO JIMIA SIBJISECTCS OJHHUM M3 CaMbIX Ba)KHBIX
CIIOCOOOB OOPBOBI ¢ MPECTYIMHOCTHIO. DTO MPHU3HAETCS B 3aKOHOJATEILCTBE MHOTHX
CTpaH MHpa, HO TOAXOJBI 3aKOHOJATEJICH K IOHMMAHWIO JAHHOTO WHCTUTYTa
Pa3INYHBbI.

WTak, W3y4YeHHE HCTOPUH TEOPETHYCCKOIO M 3aKOHOIATECILHOTO PEIICHHS
BOIPOCOB HMHCTHTYyTa HEOOXOAMMOH OOOpOHBI IMOKa3ajio, 4YTO CYIIECCTBYET
3aKOHOMEPHOCTB: YCJOBHSI TPABOMEPHOCTH 3aIllUTHl JCHCTBUA W JIOMYCTUMBIC
IPE/IeITbl HAHECEHHOTO MMM YIiepOa HaXOIATCS B IPSIMOM 3aBUCHMOCTH OT TIOJI0KCHHUS
JMYHOCTH B TOCYJapCTBE.

OCHOBHBIMH UCTOPHUYECKH OOOCHOBAaHHBIMH HAITPABICHUSAMHU (HOPMUPOBAHUS
MOJIOXKCHHI 0 HeOOX0IuMOM 000pOHE, IPpaHUIaX ¢ MPAaBOMEPHOCTH U MPEBBIIICHUN
JOITYCTAMBIX T'PAHHUII, KOTOPBIC YETKO 3aBUCEH OT 00BEKTa OOIIECTBEHHO OIACHOTO
MOCSTaTeNIbCTBA, ONMPEACIAIOTCS: 3alIUTa )KU3HH JIMYHOCTH, €€ HEIPUKOCHOBEHHOCTD,
a TaKk)Ke 3allliTa TMOJIOBOM CBOOOABI M TMOJOBOM HEMPUKOCHOBCHHOCTH >KCHIIWHBI;
3alUuTa OTHOIICHWA COOCTBEHHOCTH, B TOM YHCJIC — HENPUKOCHOBESHHOCTH YKHIIBS

3aIuTa OOIlIEeCTBEHHBIX OTHOLIEHUM HHOTO POojia.
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[IpaBo Ha HeoOXoaUMYIH0 OOOpOHY OT TPECTYIHBIX IMOCATaTENIbCTB,

3aKpEMJICHHOE B 3aKOHOJATENIbCTBE, SIBISIETCSI HE TOJIBKO TapaHTHEH BO3MOXKHOCTU
3aIIMUTHI JI1 CAaMOT0 TPpakJIaHNHA, HO U BaXKHBIM MHCTPYMEHTOM YTOJIOBHO-IPABOBOM
MOJIMTUKH TOCYAapCTBa, B COOTBETCTBUU C KOTOPHIM NPOTHUBOCTOSIHUE JIUIIAM,
COBEpIIAIONIMM  MOCSATaTeNbCTBA. —  HE  HUCKJIIOUMTENIbHAsi  MpeporaruBa
TOCYIapCTBEHHBIX OpPraHoB, HO M B COOTBETCTBYIOIIMX CJIydasiX MOXKET
OCYUIIECTBISATHCSA JTIOOBIM JIUIIOM.

Ha ocHOBe HM3J10)KEHHOIO MOXXHO CJZI€JIaTh HECKOJIBKO BBIBOJIOB, YTO MPAaBO Ha
HE00X0IUMYI0 O0OPOHY SIBJISIETCSI €CTECTBEHHBIM, HEOTHEMJIEMBIM ITPAaBOM YEJIOBEKA:
JUIYy OT POXKACHUS NPHUCYIIA CKIOHHOCTh K CAMOCOXPAHEHHIO, COMNIACHO 3TOMY
€CTECTBCHHBI 3aKOH MPHUIIMCHIBAET BCE, YTO CIY)XHUT COXPAHECHUIO YEIOBEUYECKOU
KU3HHM, W 3arpeniaer oOparHoe. IIpaBomepHass HeoOxomumass 0OOpOHA SBIAETCS
UCKJIIOYUTENILHO TOJE3HBIM OOCTOSITEILCTBOM, KOTOPOE YIOMHHAETCSI BO BCEX
HUCTOPUYECKHUX IOKYMEHTAX, HO C OTPE/ICICHHON CTIeU(UKOH.

Hcxons u3 paBeHCTBa BCEX JIIOJEH Mepes] 3aKOHOM, HOpMa O HEOOXOAMMOU
000pOHE JOJIKHA AEHCTBOBATh JJIs BCEX IPaKJIaH OJMHAKOBO, HE3aBUCHUMO OT TOTO,
TO UX MOPAIbHBIA Wi CiayxeOHbld Aoar. [losTromy mpaBoM Ha HEOOXOIUMYIO
00OpOHY B paBHOM CTEMEHU OONANAOT KaK rpaxiaaHe, Tak U PaOOTHUKHU TOJIUIINH,
JpyTrUe TOJKHOCTHBIE JIUIIA.

3aKOHO/IATEIBCTBO 3apyOCKHBIX CTPAaH TAKKE MPENyCMaTpUBACT WHCTUTYT
HeoOxoauMon 00opoHbl. B Hopmax 3apyOeXHOro mpaBa HeoOXoaumas 00OpoHa
MOHMMAETCSl KaK COIMAJIbHO TMOJIE3HOE JIEWCTBUE, YTO BIIOJIHE €CTECTBEHHO, TOTOMY
4YTO CyOBEKTHBHOE MPAaBO HA CaMOOOOPOHY SBISIETCS OMHUM M3 CAaMbIX Ba)KHBIX

crioco00B OOPHOBI € MPECTYMHOCTHIO.
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I'TTABA 2. HEOBXO/MMA A ObOPOHA KAK OBCTOATEJIBCTBO,

NCKIIIOYAIOLIEE ITPECTYIIHOCTD AEAHMA B YK PO

2.1. OCHOBAHME 1 YCJIOBUS IIPABOMEPHOCTU HEOEXOAUMOM
OBOPOHBI

[Tonarue HeoOXoaMasi 000pPOHA UMEET JIBE COCTABIISIONINE — MOCATATEILCTBO
U 3aIlUTY, KOTOPBIE IOJKHBI OTBEYATh ONMPEICTICHHBIM YCIOBUSM.

Teopusi yrojoBHOTO TMpaBa pas3feisieT TaKue YCIOBUS Ha  YCIOBHS
MIPAaBOMEPHOCTH, KOTOPBIE XapaKTEPU3YIOT OOIIECTBEHHO OMAcHOE MOCSATaTeIbCTBO
(oOmiecTBEHHAsT OMACHOCTh, HAJIUYKME W PEATbHOCTB), M YCJIOBUS, OTHOCSIIHECS K
3aIIMTEe OT TAKOTo OOIIECTBEHHO OMACHOTO MOCATaTeNhCTBA (3TO OOBEKTHI 3aIlUTHI,
JUIa, KOTOPbIM MPUYUHSETCS] BPEIl, © COOTBETCTBHUE 3aIIUThI XapaKTepy U CTEIEHU
omacHOCTH nocsrarensctsa) [[lapxomenko, ¢. 257].

BaxkHO OTMETHUTB, YTO HECOONIOICHUE WU OTCYTCTBHE XOTS OBI OJIHOTO
YCJIOBUSI, KOTOPOE JOJIPKHO XapaKTEPU30BaTh OOIECTBEHHO OMAacHOE MOCATaTEIhCTRO,
BJICYET 3a COOOH OTCYTCTBHE COCTOSHHSI HEOOXOAMMOI OOOpPOHBI, CIIEIOBaTEILHO,
JIUII0, 3allUIIAeMO€e OT MOCATAaTEIbCTBA, MOXKET CAMO CTaTh MPECTYITHUKOM.

[lepBbIM yCIOBHUEM SIBISIETCS] HAJTUYUE MOCITAaTeNbCTBA, KOTOPOE 00s3aTeIbHO
JIOJ’KHO OBITH OOIIECTBEHHO ONACHBIM.

Takoe mocsrarebCTBO JOJDKHO OBITh HEMPABOMEPHBIM U HE OCHOBBIBATHCS Ha
KaKUX-JIMOO CTICIMaIbHBIX MTOJTHOMOYHSAX CO CTOPOHBI Hamaaaromiero [ HemupoBckuid,
c. 105]. ITpu aTOM B cilyyae HENMPABOMEPHBIX JECUCTBUM CO CTOPOHBI CHEIUAIBHOTO
cyObekTa HeoOxonumasi 000poHa JA0MyCKaeTCsl.

Taxk, HanpuMep, COTTaCHO 00CTOATENbCTBAM Jieina ['-ro paitoHHOTO cyna K oMy
JI mpubbuM J1Ba COTPYAHHKA TOJHUIMM JJISI COMPOBOXKIACHUS U JIOCTABJICHUS €0 B
CIECUAIU3UPOBAHHOE TMCUXMATPUUECKOE VUPEKICHHE. YBUJIEB COTPYIHHKOB
nonuiuu, JI. cen 3a pyiab caMOAEIbHOTO TPAKTOPA U Moexal Ha cBoil oropoa. OuH U3

MOJIMIIEHCKUX 3aCKOYMJI K HEMY B KaOMHY TpakTopa M Hayaja ero u30uBaTh, pa3Oui
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CTCKJIO U3 HpaBOﬁ CTOPOHBLI, IIBITAJICA OCTAHOBUTL TPAKTOP, TAHYB HA cebs pbryaru, oT

4ero TpPaKTOp HE OCTaHaBIMBAJICSA, a HaoOopoT paBurajics OwicTpee. K Hemy
BIIOCJIC/ICTBUM NPHUCOEAUHUIICS BTOPOU MONMIEHCKUNA, KOTOpbIA TOxke Own JI. B
nBurasiiemcsa tpakrope. [Ipu 3tom JI. CONpOTUBISAICS U HAHOCUIT OTBETHBIE yIapHI.
Cyn mnpu3Han HEBUHOBHBIM JI., aprymMeHTUpys 53TO TE€M, YTO B OSTOM CIydae
COTIPOTHRIICHHE PAOOTHHUKY TMPABOOXPAHUTEIHHOTO OpraHa MpPHU WCIOJHEHUU UM
CITYyKEOHBIX O00SI3aHHOCTEH OTCYTCTBYeT. BMeCTO 3TOro MMEIOT MeCcTO ACHCTBUS,
COBEPIICHHBIE B COCTOSIHUM HEOOXOIUMOW OOOPOHBI, MOCKOJIbBKY TaKO€ OKa3aHUE
COMPOTHUBIICHUS PAOOTHUKY NMPABOOXPAHUTEIILHOTO OpraHa ObLJIO IPU OCYIIECTBICHUN
UM SIBHO HE3aKOHHBIX JiericTBuii [[IpuroBop 3yO1ioBckoro pailoHHOTO cyaa).

OO1IEeCTBEHHO OINACHOE MOCATaTeIbCTBO — A3TO BCEIJa MOCSTaTelbCTBO CO
CTOPOHBI JPYroro 4ejoBeka. TakuM TOBEAECHUEM NPaBOHAPYIIUTENb JKEJAeT
MPUYUHUTD ONPEICTICHHBIN BPE/ JIUILY, KOTOpoe 3amuinaercs. OObEeKTOM Takoro Bpeaa
MOXET  BBICTyNaTh  KU3Hb, 3J0pOBbe, (U3MUecKas WIM  MCUXUYECKas
HEMIPUKOCHOBEHHOCTh, TIOJIOBasi CBOOOMA W HENPUKOCHOBEHHOCTb, YECTh U
JIOCTOMHCTBO YEJIOBEKA U JIPYTre MpaBa, U UHTEPECHI.

B.B. OpexoB moguepKrBacT, 4TO «IpH HEOOXOAMMON 00OpOHE 0OIIEeCTBEHHO
OMacHOE MOCSTaTeIbCTBO MOXKET ObITh COMPSDKEHO C HACUIIMEM, OMAacHBIM WJIM HE
OMAaCHBIM JIJI1 KU3HU OOOPOHSIIOLIETOCs JIMIAa WM HEMOCPEACTBEHHO C YIPO30ii
MPUMEHEHMS Takoro Hacuius» [Opexos, ¢. 52-53].

Takyro MO3UIMIO TOAJAEPKUBAIOT HE Bce yueHble. CIpaBeIsIMBO yKa3bIBACTCA,
YTO OJHHU TOJIbKO MBICIH, HACTPOCHHUSI CYOBEKTa COBEPIIUTH MOCATATENHCTBO, €T0
BBICKA3bIBaHMsI, IYCThb M arpecCHBHBIC, a TaKXK€ Yrpo3bl, HE TMOAKPEIUICHHBIC
OTIPEJICICHHBIMU KOHKPETHBIMHU JICUCTBUSAMHM, €IlI€ HE CBHUJACTEIHCTBYIOT O Hadyaje
COBEpIIIEHUs OOIIECTBEHHO OMAcCHOTo mocsrareascTBa. Heobxommmas o6opoHa
BO3MOYKHA TOJIKO OT TaKOT'O Ha4aBIIErocs MOCATaTeIhCTBa, KOTOPOE CYIIECTBYET
peansHo [Ilomnos, c. 273].

Ha nam B3misi1, HeoOxoauMasi 000poHa BO3MOKHA TOJBKO OT PeabHbIX YIPO3.

[Tpu3Haku yrpo3sl, Kak (PaKTHUECKOrOo OCHOBAaHUS HEOOXOAMMOW OOOpPOHBI, JOJIKHBI
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COOTBCTCTBOBATD IIPHU3HAKaM YI'PO3bI, KaK CAMOCTOATCIbHOT'O IMPECTYILJICHMA.

B Hayke BbICKa3bIBAa€TCSl MO3MLKA O TOM, YTO OCHOBAaHHUEM HEOOXOIMMOM
O0OOpOHBI SABISIETCSI OOIIECTBEHHO OMAcHOE MOCSTaTeNbCTBO, & UMEHHO HamaJieHHUe.
Ilox TEepMHHOM «HaIaJEHUE» IIOHUMAIOT, KaK BHE3alHbIC JUIs IIOTEPIIEBIIETO
arpeccUBHbIC (OTKPBITBIE WJIM CKpPBIThIE) OEHCTBHUS BUHOBHOTO, COIPSDKEHHBIE C
HACWIMEM WIM YIpO30M NPUYMHEHUS HACWUJIUSA, TaK W COBEPIICHUE JCHCTBHUM,
CO3JA0IUX OOCTAHOBKY OITACHOTO COCTOSIHUS U CBSI3aHHBIE C IPUMEHEHUEM HACUIINA,
KOIJIa UMEET MECTO peasibHas yrpo3a NpuMeHeHus Takoro Hacuius [Ilonos, c. 260].

O COOTHOILICHUM HamlaJeHWs U Hacuiaus uaeT peus Uy B.A. Bnagumuposa. On
CUMTAET, YTO HANlaJCHUE — ITO AKTUBHOE, BHE3AITHOE JIEHCTBHE, CO3/Ia0IIIEE OITACHOCTD
HEMEJUICHHOTO W HENOCPEICTBEHHOIO NPHUMEHEHUS HACWIMS HaJ IOTEpPIIEBIINM,
OIIACHOTO JUIA XKWU3HM M 3J0pOBbs nociuennero [Biagumupos, c. 23]. HelHemHss
penakums cr. 37 YK PO npeamonara€T CcaMOCTOSATEIBHYIO IPABOBYIO OLICHKY
HanaJeHus!, CONPSYKEHHOTO C HACUJIMEM, OMACHBIM JIJISl dKU3HH OOOPOHSIOIIETOCs WK
JPyToro Juia, 1100 ¢ yrpo30il MPUMEHEHHS TAKOTO HACUJIIMSL.

A.A. I'paBuna n C.II. fIHu onpenensror «HanmageHUe» Kak JEesTHUE, COCTOSAIIEE
U3 CIEAYIOIIUX ATAlOB: CO3JIAHHME PEaJbHOM OIACHOCTH INPUMEHEHHsS HACWINA U
HenocpeACcTBeHHO Hacunue [ paBuna, Ay, c. 19].

Hananenue xapakrepusyeTcsi ONpeNeiIeHHbIMU MPOSBICHUSAMHU (HU3NYECKOTO
WUJIU TICUXWYECKOTO HACHIIHSL.

BOABIIMHCTBO YyYEHBIX COMIAIAETCS C TAKUMH MPU3HAKAMU HACUIIMS:

- €r0 IPOTUBOIIPABHOCTh U OOIIECTBEHHAs OMACHOCTb;

- aKTUBHBIM XapakTep MOBEICHUS, YMBILJICHHBIN XapaKTep;

- BO3/ICICTBUE HA OPTaHMU3M JIPYToro JIMIa, BIUSHUE IPOTUB €r0 BOJIH;

- CIIOCOOHOCTh MPUYHUHSITH BPE 310POBBIO UJIH JKU3HU YEJIOBEKA.

[IpuMmeHsis Hacuiaue, KOTOpPOE BbIpaKaeTCs B BO3ACUCTBUM HA TEJIECHYIO
HEMPUKOCHOBEHHOCTb, 3/I0POBbE WUJIU >KM3Hb MOTEPIEBIIEIO, BUHOBHBIN oOpaiaercs
K HCIIOJb30BAaHUIO B KAUECTBE CBOEH MYCKYIBHOUW CHWJIBI, TAK U OPYKHSI WIH JIPYTUX

npeaMETOB HACHJIIMA. Hacuamne »Toro BHUaa MOXKET OBITH IMPUMCHCHO H 6J1ar0)1ap;1
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HCIIOJB30BAHHUIO KMBOTHBLIX; BO3MOXHO IIPHUMCHCHHUC HACHIIMA C HCIIOJIb30BAHUCM

Pa3IMYHBIX €AKUX KUAKOCTEH.

Taxxe MOXKET UMETh MECTO HAaCHJIKE B BUE OrpaHuyeHus cBOOOIbI. OHO MOXKET
paccMarpuBaThbcsl Kak OCHOBAaHHME HEOOXOAMMON OOOpOHBI NPHU YCIOBUH, YTO OHO
COEIMHEHO MMEHHO C BO3JIEHCTBHEM Ha OPraHW3M NOTEpPHEBIIETO (CBS3bIBAHUE,
HAaCUJIbCTBEHHOE 3aKPBhITHE B 3aMKHYTOM IOMELIEHUH, 3AKPBITUE pTa U T.IL.). DTU
JNEUCTBUSL HOCAT HACWJIBCTBEHHBIM XapakTep, IOTOMY HamaJarolMi IpH HUX
BBIIIOJIHEHNH BIUSET HA TEJIECHYIO HEMPUKOCHOBEHHOCTD JIMLA.

Wtak, Qusnyeckoe HACUIUE MOXKHO OINpPENETUTh KaK OOLIECTBEHHO OIACHOE,
IIPOTUBOIIPABHOE, AKTUBHOE BO3ACHCTBUE HAa OpPraHU3M 4YEJIOBEKa, KOTOPOE
MPEICTABIISAECT ONACHOCTD AJIS KU3HHU WU 3I0POBbsI, COBEPIIEHHOE MPOTUB €0 BOJIHU.

[Io HameMy MHEHHIO, KaTETOPHM «HAIAJICHUE» U «HACHIIME» HE OJAHOPOIHBI.
«Hamanenue» siBisieTcst Oosee MUPOKUM TEPMUHOM, YeM «Hacuiue». dusndeckoe u
NICUXUYECKOE HACHUJIME JIMIIb MPOCThIE JEHCTBUSA, KOTOPbIE, BMECTE€ C APYTHMH,
XapaKTepu3yloT HanajeHue. Pu3nuecKkoe BIUSHUE, CIOBA, JKECTHI SIBIISIOTCS JIMILIb
JNEHUCTBUSMH, KOTOPBbIE B CBOEM KOMIUIEKCE CO3/Ial0T OOIIECTBEHHO OIMACHOE JESHUE,
KOTOPO€ Ha3bIBAETCS «HAIIAJCHUEM).

Ha nam B3misin, HamajeHHe HEBO3MOXKHO O€3 MPUMEHEHHsI K MOTEPIEBIIEMY
(U3UYECKOr0 WM MCUXUYECKOTO HACWIIMS, WIM NEPBOTO U BTOPOTO OJHOBPEMEHHO.
OHM SIBIIAIOTCS COCTABHOM YacCThIO ATOT0O OOIIECTBEHHO OMACHOTO JESHUS.

YuuThiBas npoaHaIU3MPOBAHHBIE OMPEEICHUS TEPMUHA «HAMAICHHE), MOKHO
BBIJIETIUTH CIIEAYIOLINE ero 00s3aTeIbHbIe PU3HAKY:

— 3TO BCEINla aKTUBHOE JIEHCTBHUE;

- HamajJieHue MMEeT BCEerJa KOHKPETHYIO IIe/ib, HAlpaBlICHHYI0 Ha

JOCTH)KEHHE KOHKPETHOTO pe3yJ/bTaTa;

- OHO HOCHUT HE CIIPOBOLIMPOBAHHBII CO CTOPOHBI NOTEPIIEBILIETO XapaKTep;

— MIpU HaMaJCHUU MPUMEHsIETCs (PU3UUECKOE WIIH NICUXUUYECKOE HACUIIHUE.

JIoCTaTO4HO CIOKEH BOMPOC O TOM, KaKUe€ MPOSBICHUS (PU3UYECKOTO WM

MNCUXUYCCKOTO HACWUIIUA MOT'YT XapaKTCPHU30BATL HAITaJICHHC. Ha nam B3I 4, TaKHC
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ﬂCﬁCTBHH, KaK OTpaBJICHHEC U YCBIIIJICHHUC ITOTCPIICBIICTO, HC MOT'YT XapaKTCPHU30BaTb

HarfaJeHue, Kak o0s3aTeNIbHbII MPU3HAK OOBEKTUBHON CTOPOHBI MPECTYIUIEHUs. YTO
KacaeTcsl TAKUX MPOSIBICHUN (PU3HYECKOTO HACUIIUS, KAK JIUIIEHUE WA OTPAHUYEHUE
cBOOOJBI TOTEPIIEBUIETO, TO OHU MOTYT XapaKTepU30BaTb HANaJeHUE TOJIBKO B
ClIy4asiX, KOra COEMHEHBI C IPUMEHEHUEM HACHIINA K OTEPIEBLIEMY.

Ha ocHoBaHMM 3TOro HamajJeHWe MpU HEOOXOAUMOW OOOpOHE MOXKHO
ONpENENNTh, KaK MPOTUBOIIPaBHbIE, HE CIPOBOLMPOBAHHBIE CO  CTOPOHBI
MOTEPIIEBILETO JACHCTBUS, HAIIPABIEHHBIE HA IOCTUKEHUE ONPENEICHHON MPECTYIMHON
uenu. TepMUH «HamajJeHue» yxKe, YeM [OHATHE «OOIIECTBEHHO ONacHOe
nocsirarenbeTBo». OH, Kak MpaBUJIO, XapaKTepU3yeT CHOCO0 COBEpIICHHUS
MPECTYIICHUS.

Takum o00pazom, Hacwive SBISIETCS BaKHBIM MPU3HAKOM, B OOJIBLIMHCTBE
CIIy4aeB XapaKTEpU3YIOIIUM OOILECTBEHHO OIACHOE JEesSHUE, KaK OCHOBaHHE
HEe00XonuMON OOOpOHBI. JlaHHOE TMOJOKEHHE 3aKpEeIUICeHO B 3aKOHOJATENIbHBIX
HopMmax. CornacHo 4.l ct. 37 YK P® npuunHeHue Bpeaa NocsAraromeMy JUIy €ClIH
3TO TMOCATaTeNbCTBO OBUIO CONPSDKEHO C HACUJIMEM, OMNAacHbIM ISl KU3HH
OOOpOHSIONIETOCs] WJIM JpYyroro Juna, 00 C HENOCPEACTBEHHOM yrpo3oi
MPUMEHEHUS TAKOTO HacUius. B 3TOM ciyyae He MOXKET ObITh MPEBBIIIEHUS MPEIEIOB
HE00X0IMMON OOOPOHBI, MPU YCIOBUMU COOJNIOACHMS BCEX JPYrMX YCIOBHMA €€
IIPaBOMEPHOCTH.

Bun, xapakrep M cTeneHb OOIMIECTBEHHON OMACHOCTU HACUJIMSL OINpEAEIsieT
npenensl HeoOXOMMMON OOOpOHBI, XapakTep ACHCTBUYN 3alIMINAIOIIETOCS JUIA U
OCOOEHHOCTH YTOJIOBHOM OTBETCTBEHHOCTH TAKOTO JIUIIA.

Hanpumep, [IpuroBopom paitonnoro cyga ot 30 wutons 2021 roma M. Obun
OMpaBIaH B COBEPIICHUM MNPECTYIUICHUS, npeaycMoTpeHHoro 4. 1 ct. 105 YK PO.
Oprasbl NpeaBapUTEILHOTO pacciieJoOBaHUsl OOBUHsUIM M. B COBepIlIEHUN yOUNCTBA,
TO €CTh MPUYMHEHUE CMEPTH IPYTOMY YEIIOBEKY.

B xome paccmoTpeHuss Jena CyaoM JIOCTOBEPHO YCTAHOBIIEHO, YTO

norepreBinid b., sBisisice ¢usmvecku cuinbHee M., HaHEC eMy yAap KYJIakoM B
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obnacTh nuila, OT Koroporo M. yman crnuHOM 3a 3emutto. [loTeprneBinii, HaXosACh

CBEPXY, OTHOCUTEIBHO JIEXKAIIETO CIIMHOW Ha 3emiie M., cTan HaJaBIuBaTh NalblaMH
pyK Ha m1a3a M., a 3arem cTajl pyKaMu CJIaBJIMBaTh €ro mer. M., 3ap1XasCh, HAIy Il
JeXKAIUA PSAIOM Ha 3eMJIe HOX, U C IEJIbI0 TOro, 4ToObl b. mpekparui ero 1ymurh,
HaHec UM oavH yaap b. B OOk, 4eM NpUYMHUI KOJIOTO-PE3aHHOE PAaHEHUE NPABOU
MOJIOBUHBI TPYJTHOM KJIETKHU, OCJIOKHUBIIIEECS] pAa3BUTHEM MaCCUBHOM KPOBOMOTEPH, OT
KOTOpOTO b., CKOHYaJCs HA MECTE POUCIIECTBHUS.

[To MHEHUIO Cyna, HACWIIBCTBEHHBIE AEUCTBUA b., HAXOASIErocss B COCTOSIHUU
AJIKOTOJIBHOTO OIbSIHEHUS, B OTHOLIIEHUM M. MO HAJaBIMBAHUIO MaJbIlaMU PYK Ha
rja3a M CHABIMBAHUIO CO 3HAYUTEIBHOM CHJIOM pyKamMu II€H MOJACYIUMOTO,
MPEACTABIISIIO JAJIsl TOCIEIHETO PEATIBHYIO YTPO3Y )KU3HH, TO €CTh SBISIIOCH OMACHBIM
JUTSI KU3HU U SIBUJIOCH €IMHCTBEHHBIM BO3MOKHBIM CITOCOOOM M30€3KaTh 0OIIECTBEHHO
OIMACHOIO MocAraTeNbcTBa Ha ku3Hb b. Ilpy Takux o0cToATEenbCcTBaX NpUUUHEHHE M.
notepresiieMy b. Bpeaa 310poBbI0, MOBIEKIIIEE CMEPTh, SIBISIIOCH TPABOMEPHBIM, TO
€CTh B  TMpefenax  HeoOXoAMMOW  OOOpOHBI,  MPEAOCTABIAIONICH  TPaBO
oOopoHsitomemMycsi Ha npuunHeHue odoro Bpeaa 4.1 c¢r.37 YK P® [IIpurosop
3y0I110BCKOTO palilOHHOTO cyaa TBepcKoi 00acTu].

Opnako, HE TOJIKO NPUUYUHEHUE HACWIMS, HaMaJeHUE, MOXET CIYKHUTh
OCHOBaHUEM JIJIs1 HeoOxoauMoi o0oponbl. BepxoBHbiil cyn PO B [locTaHoBIEHUH OT
27.09.2012 N19 opueHTHUpyET NPaBONPUMEHUTEINS HA MPU3HAHUE OCHOBAHUEM IS
MPUMEHEHUS HEOOXOAMMOM OOOpPOHBI W WHBIX JACSHUNW «KOTOpPbIE, XOTS U HE
CONPSIKEHbl C HACUJIMEM, OMACHBIM JJISl KU3HHU, OJHAKO C YYETOM HX COJICpHKAHUS
MOTYT OBITh MPEJOTBPAIIEHBl WM MPECEUEHBI MyTeM MPUYUHEHUS TOCSTAIOIIEMY
Bpena». HyxHo ormeruth, uyTo B pemakuuu oT 31.05.2022 pgaHHOro pasbsiCHEHUS
BepxoBHBIN Cyll KOHKPETH3UPYET, 4YTO HeoOxoaumas 0oO0OpOHa BO3MOXHA TIpU
HE3aKOHHOM MTPOHUKHOBEHUHU «B KUJIUIIE MPOTUB BOJIU MIPOKUBAIOIIETO B HEM JIUIIA,
HE CONpPSDKEHHOro ¢ Hacuiauem». B cpenctBax maccoBod MH(pOpPMAIMU TMOSBHIOCH
pa3bICHEHUE ISl TPaXKJaH, YTO MPU MPOHUKHOBEHUU B MX KBAPTUPY HE3AKOHHO

MPOHUKIIEMY JIMIy MOXKET ObITh IPUUUHEH BpEJ, OJIHAKO HOBas peaakuus [lnenyma
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Bepxosnoro Cyna roBoput 00 00paTHOM, TO €CTh IPU OTCYTCTBUH YTPO3bI JJIs1 )KU3HH,

NPUYUHEHHE Bpe/ia MPOHUKIIKUM B KBAPTUPY Oy/eT MPU3HAHO TPABOMEPHBIM TOJIBKO B
TOM CJIyJae, €CIu He ObLIO TOMYIIEHO MPEBHIICHUS MPEACIOB HEOOXOAMMOM 000POHBI
[[TocranoBnenue Ilnenyma BepxoBHoro Cyma P® or 27.09.2012 N 19]. Bo
n30exaHue MOAOOHBIX OIIMOOK Iesnecoo0pa3Ho, MPU KOMMEHTApUU B CPEICTBaxX
MaccoBOW WHGOpPMAIMA BHECCHHWS W3MCHCHHA B YTOJOBHBIM 3aKOH WU B
nocranoBiieHue [Inenyma BepXoBHOTO Cy/ia, NpUIIAIATE CIIEIIUATIUCTOB B YTOJIOBHO-
nmpaBoBoii  cdepe  (Mpokyparypa, Cyd, TNpeAcTaBUTENH  TIpodeccopcko-
MpenoiaBaresibckoro cocrtara BY30B).

JIMCKYyCCHOHHBIM BOITPOCOM SIBJISIETCSI BO3MOXKHOCThH IpPU3HAHUS TIpaBa Ha
HEOOXOUMYI0 OOOpPOHY OT HEOCTOPOXHBIX TpecTyruieHud. OJHM aBTOpbHI, B
yactHoctd, M.M. Ilame-O3epckuid, CUMTAIOT HEBO3MOXKHBIM CYIIIECTBOBAaHHE
HEOOXOUMOM OOOPOHBI OT HEOCTOPOXKHBIX MPECTYIUICHUH BBUIY TOrO, YTO MHOTO
HEOCTOPOXHBIX  TPECTyIUICHUH  (Hampumep,  OPUUYMHEHUE  CMEPTH  TIO0
HEOCTOPOXKHOCTH) CTAHOBATCSI OOIIECTBEHHO OIMACHBIMUA TOJIBKO TOTJa, KOTna
BO3HHUKAET OOIIECTBEHHO OMACHbIN pe3yabTaT. CornacHO BO3HUKHOBEHUIO pe3yibTara,
000poHa HE MOXET OBITh NMMPUMEHEHA, MOCKOJIbKY JCSHHE caMo IO ceOe He SABISCTCS
oOmiecTBeHHO onacHbIM [[lame-O3epckuit, c. 38].

Cy1iecTByeT Takke MPOTUBOIOJIOKHAS TTO3UIIMS, COTIIACHO KOTOPOM CUUTAETCA,
410 HeoOXoaumas 000poHa B ATUX ciaydasx Bo3MoxkHa. Tak, T.A.IlonskoBa oTMedaer,
4YTO «HEoO0XonumMas 000poHa JOMYCTHUMa OT HEOCTOPOXKHBIX MPECTYIICHUM, €CJTU OHU
BBIPAXAIOTCS B aKTUBHBIX AeicTBUsX» [IlonsikoBa, c. 12-13].

[To HamieMy MHEHUIO, TIOCIIEIHSS TIO3UIIMS SIBJISIETCS] O0Jiee TOUHOM BBUY TOTO,
YTO JIUIO, KOTOpO€ OOOPOHSIETCS, BCErJa OIICHHBAET OIMACHOCTh JESHHUS U €ro
BO3MOXKHBIN pe3ylbTaT HE C TOYKU 3PEHUsI YTrOJOBHOIO MpaBa, a C TOYKU 3PEHUS
YEJIOBEUECKOM TICUXOJIOTHH, U TOTOMY CTPEMHUTCSI MPEJOTBPATUTH MOTEHIMATBHO
OmMacHbIE TIOCJEACTBUS BCEMHM BO3MOXHBIMU criocobamu. B Takom ciydae
BO3MOXKHOCTH peaJi3allii TpaBa Ha HEOOXOAUMYyI0 OO0OpOHY UMEIOTCS Y

0OOPOHSIOIIETOCH.
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K TOMY K€ BBIIICCKA3aHHOC MMOATBCPIKAACT U cyz:e6Ha;1 IMPpAaKTUKa, B YaCTHOCTHU

JI-uii  cynq UCHONB30BaJ  Takyl0 (OPMYIMPOBKY: OOIIECTBEHHOE OINACHOE
MOCSITaTEeNbCTBO MOPOXKIAET MPaBO HA HEOOXOTUMYIO 0OOPOHY HE3aBUCHUMO OT TOTO,
COBEpIIICHO JIU OHO YMBIIIJIEHHO UJIU [0 HEOCTOPOXKHOCTH UM Jaxke O0e3 BuHbL. Ha 310
nonoxenue opueHtupyer n.3 IlocranoBnenus Ilmenyma BepxoBHoro cyma PO
[[TocranoBnenue IInenyma Bepxoaoro Cyga PONel9 ot 27.09.2012 N 19].

Onnako [1nenym BepxoBHoro cyna octaBui 6€3 OTBETa BOIIPOC O BO3MOKHOCTH
INPUMEHEHUSI TOJIOKEHUS HEOOXOAMMOW OOOpPOHBI NpPH IPECEYEHUU HEBUHOBHBIX
nevcTBuii muna. Hanpumep, B cutyainuu, Korja ornepaTop IIUTa yrpasiss OoiiepHoi
YCTAHOBKOM, ITBITAE€TCS BKJIOYUTH HACOC, KOTOPBIM B COOTBETCTBUM C TEXHOJIOIMEHN
NoJlauy Terula AOHKEeH padoTaTrh, OJHAKO OMNEPAaTOp HE 3HAET, YTO JIaHHBIA HACOC
OTKJIFOUEH T10 MPUYMHE HEUCIPABHOCTU U Ha HEeM paboTaeT Opurajga peMOHTHHKOB,
MOCKOJIbKY TpPENbIAYIIUMN aucneTdyep 3a0bll BHECTH COOTBETCTBYIOLIYIO 3alUCh B
KypHaJl nepextodeHnil. HauanbHUK CMEHBI, KOTOPBII 3HAJI O PEMOHTHBIX padoTax,
YBUJIEB, YTO AUCIIETYED IIBITAECTCS €r0 BKJIIOUYNUTH, B IIOCICAHUN MOMEHT OTTOJIKHYJI €TI0
OT IIWATA YMpAaBIEHUS, NUCIETYEP yHal U MpU MNAJCHUM TONYyYHUsl TpaBMy (eMy
IIPUYHMHEH BPEJ 310POBBIO CPEAHEN TSHKECTH).

Ha nam B3, B NPUBEACHHOM IPUMEpPE NPHUCYTCTBYIOT BCE NPU3HAKU
NPUYUHEHHUS] BpEla B COCTOSHUM HEOOXOAMMOW OOOpPOHBI, MOCKOJBbKY HayalbHUK
CMEHBI OCO3HAET, UTO MPEeCceKaeT OOLIECTBEHHO OMACHOE JIEHUE XOTh U COBEPIIAEMOE
HEBMHOBHO. TakuMm o00Opa3oMm, Mbl CUMTAEM, YTO MpaBUiIa HEOOXOAMMOUN OOOpPOHBI
MOTYT OBITh IPUMEHEHBI U B CiIy4ae Mpel0TBpalleHHs 001ECTBEHHO OMACHOIO Bpeaa,
KOTOPBIM IPUYMHAETCS HEBUHOBHO.

TakuM 00pa3oM, yKa3zaHHbIE MPU3HAKU MO3BOJISIOT TOBOPUTH, YTO «IIPABOBBIM
OCHOBaHUEM MPUMEHEHUS UHCTUTYTA SIBIIAETCA OOIIECTBEHHO OMAcCHOE JISSHUE JIHIIA,
HaITPaBJICHHOE HA MPUYMHEHHUE BpEAa OXPAHSEMBIM 3aKOHOM IIpaBaM M MHTEpECAM
00OpPOHSIONIETOCs, APYTroro JUIa, a TAKXKE OOLIECTBEHHBIM MHTEPECAM T'OCyAapCTBa»
[Kupees, c.121].

OnHako, HayKe YrOJIOBHOTO TpaBa U CylIeOHON MPAKTUKE M3BECTHO HE TOIBKO
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IIpaBOBOC, HO H q)aKTPI‘ICCKOC OCHOBAHUE HCO6XOILHMOﬁ O60pOHI>I, a HMCHHO

«HEOOXOAMMOCTh HEMEJJICHHOTO MPUYMHEHHUS Bpella MOCsITailleMy, KoTopas UMeeT
MECTO B TOM ClIy4ae, KOr/ia HEPUHITUE HEMEJIEHHBIX MEp IO MPEI0TBPALICHUIO WU
MPECEUCHHIO TIOCATATEIBCTBA OMACHO JJIS KU3HU YEJIOBEKA UITU TPO3UT NPUUMHEHUEM
Bpena ero 0e3onacHoMy cymectBoBaHuio» [Kupees, c.121].

YcioBus paBOMEPHOCTH HEOOXOMMMOW OOOPOHBI — ATO HambOosee 3HAYMMBIN
acCmeKT NpHU aHaju3e BCEX OOCTOATENHCTB, MCKIIOYAIOUIUX MPECTYMHOCTh JIESHHUS.
VYcioBusa HE00X0IMMON OOOpPOHBI - COBOKYHMHOCTh OOCTOSTEIBCTB, NMPU HAIHYUAU
KOTOPBIX HCKJIIOYAETCA OTBETCTBEHHOCTh 3a MPUYMHEHHE BpEAa MOCATAIOLIEMY.
JlaHHBIE YCIOBHUSI TPAAULMOHHO MOAPA3AEIAIOTCA HA JIBE TPYNIIbI: OTHOCSIIUECS K
MOCATaTEIbLCTBY U OTHOCSIIIIUECS K 3alllUTE.

N3 tekcra ct. 37 YK P® sicHO, 4TO yCIOBHS IPaBOMEPHOCTH HEOOXOIUMOM
00OpPOHBI, OTHOCSIIIMECS K 3aIIUTE, 3aKIOYAIOTCS B CIEIYIOLIEM:

«a) mpu HeoOxomuMoW OOOpOHE Bpen NPUYMHSETCS HalaJaBIIeMy WU
HaIlaJaroIuM, TO €CTh JIMIA, OT KOTOPOTO UCXOAUT MOCATATENBCTBO;

0) 1eapl0 NMPUYMHEHUS Bpeda JOJDKHO SIBISITRCA 3allluTa OT OOIECTBEHHO
OMacCHOTO MOCATaTENbCTBA U €T0 MPECEUCHUE;

B) HE JIOMYIIIEHO MPOBOKAIIMU HEOOXOIUMON 00OPOHBI 3aLTUIIAIOIIIUMCSI;

) He TpeOyeTcsl MPONOPIMOHAIBHOCTH MIPUUMHEHUS BPEA;

1) He TpeOyeTCsl UACHTUYHOCTH CPEACTB HAMaACHUs U 3aIUTHI;

€) MpHU MOCATATEILCTBE, HE COMPSKEHHBIM C HACWJIMEM OIMACHBIM JJIsSl KU3HU
00OPOHSIOIIETOCS WM APYTOTO JIMIIA, JIMOO YIpOo30i MPUMEHEHHS TAaKOTO HACUIIHS, HE
JIOJIKHO OBITH IOMYIIIEHO TMPEBBIIICHUS MPEACIOB HEOOXOMUMONH 00OPOHB.

Cnenys TpPUHIUIY TEPCOHAIBHOM OTBETCTBEHHOCTH, 3aKOHOJATEIHCTBO
peycCMaTpuBaeT BO3MOXKHOCTh IPUYMHECHHS BPEIa JTUIIOM, PEATU3YIOIINM IPaBo Ha
HEOOXOUMYI0 00OPOHY, TOJIBKO JIMITY, COBEpIIAIONIEMY MOCSATaTeNIbcTBO. [Ipu 3TOM B
3aBUCUMOCTH, B KaKMX OTHOIICHUSIX HAXOMASTCS HamaJarollyuid M 3allMIIaeMOoe JHUIO0
(cemeitnbie, ciy>keOHBIC, APYKECKUE U T.I.). Bpea MoxeT ObITh MPUYUHEH JTI000MY

Juny, KOTOpOC€ OCYHECCTBIIACT IOCATAaTCIbCTBO — POACTBCHHUKAM, JPY3biM,
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PYKOBOAUTCIIO, AOJDKHOCTHOMY JIMIY U T.A., HO IIPHU YCIOBHUH, YTO «€TO HeﬁCTBHﬂ

O0OBEKTUBHO BBIPA3UIIUCh B HE3AKOHHOM IOCATATENIbCTBE, KOTOPOE KBATUPUITUPYETCS
Kak Hanajenue» [Hukynenko; c. 97].

3ammura OT MPECTYMHOro MOCSATaTeIbCTBA JOJKHA OBITh CBOEBPEMEHHA, YTO
TaK)K€ OTHOCUTCA K YCIOBHSM IPaBOMEPHOCTH HEOOXOAMMOW  OOOpPOHBI,
XapaKTEPU3YIOIUM HAJIUYHOCTh IMOCATATEIbCTBA M OTHOCUTCA K  YCIOBUAM
MIPABOMEPHOCTH, OTHOCSIIUMCS K MOCATaTeIbCTBY. JTO 3HAYUT, YTO 3allHUTa JOHKHA
COBIAJAATh 10 BPEMEHU C OOLIECTBEHHO OMACHBIM MOCATATEILCTBOM.

B onHOM U3 €71 4ETKO MPOCIIEKUBAETCS CBOEBPEMEHHOCTD 3alIUTHL. Tak, 3. Ha
OBITOBOM I'PYHTE 3aTesiyia ¢ X. CCOpy IO TOBOJY PACIUTHSI UM CIUPTHOTO BMecTe ¢ E.,
nepepocuier B apaky. Bo Bpemsa moracoBku X. CTall HAHOCUTH 3. yAapsl B JIUILO,
rOJIOBY, CAABIMBATh 32 LICK0. 3. CONMPOTHUBIIACH, YKYCUJIa HaIaJaroulero 3a pyky, a
MIOCJIE TOrO, KaK Hayaja 0exarb, X. BbIOSKaJl 32 HEMl ¢ HOKOM B PyKe BO JIBOP U IOTHAII
Ha JecTHULEe JoMa. [[eficTBy C 1IeJIbI0 3alUThl CBOMX OXPAaHSAEMbIX 3aKOHOM IpaB Ha
JUYHYK0  HENPUKOCHOBEHHOCTh  OT  PEAJbHOIO  OOIIECTBEHHO  OINACHOIO
IIPOTUBOIPABHOTO MOCATATENbCTBA, HAXOACh B COCTOSTHUM HEOOXOAMMOM 000POHHI, 3.
BBIXBaTUJIA y MOCJIETHETO U3 PYKU HOX M HAHECJA MY ylap B JIEBYIO YacTh IPYIHOM
KJICTKH. OT TMOJYyYEHHBIX TEJECHBIX TNOBPEKICHUM X. CKOHYAJICd HAa MECTe
MPOUCILIECTBUSI.

CocrostHue HEOOXOAMMOW OOOpPOHBI  OMPABIALIBACT TNPUUYMHEHUE Bpena
MOCATAIOLIEMY JIMIY TOJIBKO B TOM ClIy4ae, KOrjaa ACHCTBUS MO 3alIUTE HE BBIXOIAT 3
npenensl HeoOXxoaumon o0opoHbl. Mcxoast u3 3TOro, MOXKHO 3aKJIIOYUTh, UYTO YEM
OITaCHEE MOCSTaTeIbCTBO, TEM IITUPE MPEACIIbI IOMyCTUMOCTH MPUYUHEHHUS yIiepoa.

B ogHOM M3 1€ 4eTKO NMPOWJUTIOCTPUPOBAHO AAHHOE MoJiokeHue. Tak, ‘. Ha
MOYBE JINYHBIX HEMPUS3HEHHBIX OTHOIICHHWI OECHpPEemnsITCTBEHHO BoIiea B oM Y. u
HaHEC KyJlaKkaMy U HOTaMH B TOJIOBY M TyJoBHIIE oOBUHsieMOMY C. JIETKHE TEJIeCHbIC
NOBpexJieHusd, a Y. npuunHui Gusndeckyro 60b U moO0H, MOCiIe Yero MOKUHYI JIOM.
Bckope 1. B oTBeT Ha ouepenHbie 0OMABI U3 CTOPOHBI Y., KOTOpas BhINIIA K HEMY Ha

VIAUILY, Yepe3 OTKPBITYIO ABepb Bciied 3a C. cCHOBa 3amien B JOM, IJl€ TOCIEIHUMN, He
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OLICHMB OIACHOCTh HEMPaBOMEPHBIX AEHCTBUU fl., KOTOpBI HE OBUT BOOPYXKEH U

HaXOJQWICSd B COCTOSIHUM CHUJIBHOTO AJIKOTOJIBHOTO OIbSHEHUS, UMesS BO3MOXKHOCTH
IPEKPaTUTh TaKHE €ro JEHCTBUS APYTMM CHOCOOOM, YMBIIUIEHHO HaHec Sl. ymap
KyXOHHBIM HOXOM B Y4YacTOK TpyAHOM KIJIETKH, HAHECs IOCJIEIHEMY TEJIECHBIE
MOBPEXKJICHUSA, ONACHBIE JIJISl )KU3HA B MOMEHT IPUYMHEHUS U OT KOTOPBIX S. ymep Ha
MecCTe, YeM IPEBBICHII Mpeaensl HeooxoauMoil o0oponsl [IIpuroop IllebekuHckuii
palloHHBIN cya].

VYcioBrsg npaBOMEPHOCTH HEOOXOAMMOM 0OOPOHBI, OTHOCSIIMECS K HAMAICHUIO,
yKa3bIBalOT Ha TO, YTO SBISIETCS OCHOBAaHHMEM HEOOXOOUMOW OOOpOHBI, B KaKUX
Cllydasix BO3HMKAET U MCYE3aeT MpaBO HAa HEOOXOAUMYIO 00OpOHY. JlaHHBIE yCIIOBUS
BBIPAKAIOTCS B CIEYIOLIEM:

- IOCATATEIbCTBO JOKHO ObITh OOIIECTBEHHO OMACHBIM;

- IOCATaTENbCTBO JTOJKHO OBITh HAJTMYHBIM;

- IOCATaTENbCTBO JTOJIKHO OBITh 1EHCTBUTEIBHBIM.

OnHUM M3 YCIIOBUH MPaBOMEPHOCTH HEOOXOIUMOl O0OOpOHBI SIBISETCA
«00I1eCTBEHHAS OMTACHOCTD MOCIATaTeNbCTBA, B OTHOILIEHUH KOTOPOT'O OCYIIECTBISETCS
3aIUTay.

B HayuyHO#l nuTeparype CyIIECTBYIOT CIOPbI MO BO3HMKHOBEHHIO MpaBa Ha
HEOOXOIMMYI0 OOOpPOHY B Cllyyae HAamaJieHus JHUL, HE MOJIeKAIIUX YrOJIOBHOU
OTBETCTBEHHOCTH IO ONPEICIICHHBIM NpUYMHAM (HEMOJCY/IHbIE JIMIA, JHIA, HE
JOCTUTILIME BO3PACTa YTOJOBHON OTBETCTBEHHOCTH H T.II.).

[lepBast rpynna cnenuagucTOB OTCTaWBAaeT MHEHHE O TOM, YTO HEoOXoAaumast
000poHa JIOMyCTHMA OT MOCATaTeILCTBA NaHHBIX Jull [CumopeHko, c. 33-34].

Bo-nepBpiX, B MOMEHT HamaJeHWsI U BO BPEMs OCYIIECTBICHHS OOOpPOHBI
oOopoHstomieecss MO B OONBUIMHCTBE CIIydyaeB OOpalaeT BHUMAHHUE TOJIBKO
HEMOCPEICTBEHHO HA (PaKT MOCITaTeNbCTBA, €r0 XapaKTep U CTETIEHb YTPO3bI; PEKE €T0
BHUMAaHME HAIIEJIEHO Ha JIMYHOCTh HAIaJalollero, ONpeeIeHHe ero MCUXUYeCcKoro
COCTOSIHMSI, BO3pacTa, MPUHAJICKHOCTh K ClelraIbHOMY CyObekTy U T.A. [Ipu sTom

CUHUTACTCA, YTO OCO3HAHUEC HaIlaJaroIINuM CBOHX )IGI\/'ICTBI/II\/'I HHUKaK HE BJIHACT Ha
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BO3HUKHOBEHHE ITpaBa Ha He0OXonuMyr obopony [Hemuporckuii, c. 105].

[locAraTenbcTBO MAaJIOJIETHETO WJIM TICUXUYECKH OOJBHOTO JIUMIA CBOUM
COLIMAJIBHBIM COZEpKaHWEM, O€3yCIOBHO, OTIMYAETCS OT MOCAraresbCTBa JIMIIA,
KOTOPO€ MOXKET MOJIeKaTh YrOJIOBHOW OTBETCTBEHHOCTH, OJHAKO B 00OUX CIIydasix
TaKo€ IMOCATaTeNbCTBO SBISETCA OMACHBIM U1 oOuiecTtsa (MMEET NpPHU3HAK
OOIIIECTBEHHON OMACHOCTH), T.€. HApPaBICHO HA MPUYMHEHHE BpeJa TeM WU MHBIM
HUHTEpecaMm.

HekoTopeie ydeHble OTCTaMBAIOT MBICIB O TOM, YTO, YYHTHIBAS O0COOEHHOCTH
TaKMX HanaJaroluX, CJIEIyeT YCTAHOBUTh B 3aKOHONATEIbCTBE OrPAHUYEHHUS 110
NpUYUHEHHIO Bpena »tuM junam. Tak, H.B. TomyObix mnpemiaraeT y4uThIBaTh
OPUHIMI TyMaHW3Ma W T[PU3HABATh IPABOMEPHON HEOOXOIMMYI0 OOOpOHY OT
OOIIIECTBEHHO ONACHOrO TMOCAraTeabCTBA CO CTOPOHBI JIML, HE MOJJIEKALINX
YIOJIOBHOM OTBETCTBEHHOCTH, TOJBKO B TOM Clly4ae, €CIH Yy OOOpOHSIOIIErocs
OTCYTCTBYET BO3MOKHOCTh M30€XaTh yrpo3bl 0€3 MPUUYMHEHMS BpeJa HAMaIalolIeMy
[[omyOsIx, c. 7-8].

[TonobHOE mpemsiokeHue, Mo HalleMy MHEHHIO, 3HAYUTENIbHO CY3UT MPaBO Ha
Heo0XoAruMoe 000pOHY M BO3MOYKHOCTh €T0 peain30BaTh B MOAOOHBIX CIIydasix, 4yTO
NPUBEAET K YXYAUICHUIO MOJIOKEHUS OOOpPOHSIEMOro JUIA M, KaK CIEICTBHE, K
BO3HUKHOBEHUIO MPOOJIEM MPH JT0Ka3bIBaHUM (hakTa HE0OXOAMMOI 0OOPOHBI B CYJIE.

Taxxxke o1y mno3unuio kputukyer B. B. OpexoB, oTmeuas, 4YTO Takoe
YTBEPKJIEHUE MPOTUBOPEUUT OYKBE U IyXy 3aKOHA, MPEIyCMaTpUBAIOUIEMY 3aILUTY
MMEHHO OT OOILECTBEHHO OMACHOTO JEHCTBUS, MPU 3TOM HE yKas3blBas Ha JIMYHOCTh
Hamajaaromiero [Opexos, c. 54-55].

[IpoTuBOIONOXHAS TO3ULIKUS COCTOUT B TOM, YTOOBI OTHECTH IMPABOMEPHYIO
000pOHY OT 3aBEJOMO HEMPECTYITHBIX 00IIECTBEHHO OMACHBIX JICUCTBUH K MpU3HAKAM
KpailHeld HeoOxogumocTu. Takum o00pa3oMm, 3TO TMpPHUBENET K OrPaHUYEHUIO
MOJIHOMOYMH 3allIUIIAIOIIET0Cs JHIa, CIEA0BATEIbHO, HAPUMED, €CIIU OT HAMaIeHUs
JWIa, HE TMOAJIeKAIIEro YTOJOBHOW OTBETCTBEHHOCTH, MOXKHO OBLJIO CHACTUCh C

IIOMOIIIBIO HO6€Fa, TO BO3MOXHOCTL IMPHUYMHCHHUA TAXKKOIO BpC€Ja HalagaromemMy HE
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BO3HMKAET (KaK 3TO JIOMYCKAEeTCs B cllydae HeoOxoaumoil 06oponsl) [HemupoBckuii,

c. 105].

Kputukyer Ttakyro mno3umuio T.A. IlomsikoBa, 1O MHEHHIO KOTOPO,
pacCMOTpPEHHE TOCATATENIbCTB CO CTOPOHBI JIMI, HE NOIJIEkKAIIUX YTOJOBHOU
OTBETCTBEHHOCTH, TIO MPaBWJIaM KpalHEW HEOOXOTUMOCTH MPHUBEIO ObI K TOMY, YTO
JaXe B CIy4ae CMEPTEIbHON ONAaCHOCTU OOOPOHSIOLIEECs U0 HE UMEIO ObI IpaBa
JMIINT KMU3HU HANaJarouero. 3aiuTa 0IHOr0 PaBHOIIGHHOTO Oyiara He JOIyCKaeTCs
3a cuet apyroro [Ilomnsikosa, c. 27].

Tak, paccmarpuBas ciyyait HeoOXoauMoi 00opoHsl, H-ckuit cyn moaTBepau,
YTO MPABOMEPHON cuuTaeTcss 00OpOHa HE TOJBKO OT JACSHUS, KOTOPOE B YrOJOBHO-
IIPaBOBOM MOHUMAaHUM SIBISIETCS MPECTYIUIEHUEM, HO U OT OOIECTBEHHO OMAacHOIO
MOCATaTeIbCTBA JUIA, HE JOCTUTIIET0 BO3PacTa, ¢ KOTOPOrO HACTYMAET YrOJOBHAs
OTBETCTBEHHOCTh [[IpuroBop CKOBOPOJMHCKOTO PaMOHHOTO cyaa AMypCKOU
obnactu]. [Inenym BepxoHoro Cyna PO B moctanoBienuu ot 27.09.2012 No19 taxxe
pPa3bACHUI JaHHBIM BOIPOC: «HEOOXoauMmasi OOOpOHA MOXKET ObITh NpHU3HAHA
IIPAaBOMEPHOM HE3aBUCHMO OT TOTO, IPUBIIEYEHO JIM MOCATABIIEE JULO K YTOJIOBHOMN
OTBETCTBEHHOCTH, B TOM YHCII€ B CIy4ae 3alllUThl OT IMOCITaTelbCTBa JHUIA B
COCTOSIHUM HEBMEHSAEMOCTM WJIM JIMLA, HE JOCTHUIIIET0 BO3pacTa, C KOTOPOIrO
HACTYIAeT YroJIOBHasg OTBETCTBEHHOCTH» [[locTtanoBnenue I[lnenyma BepxoBHOro
Cynal.

TakuM 00pa3oM, comtacuMcsi ¢ TEM, YTO MPHU OIpPEAESIEHUU MPABOMEPHOCTU
HE00X0MUMON O0OOPOHBI JIMYHOCThH HAIMAIAIOIIETO HE MMEET PEHIaloIero 3HaYCHHS.
OCHOBHBIM SIBJISIETCS] OTIPEJIEIICHHE MOCITaTEbCTBA, KaK 00IIECTBEHHO OMACHOTO.

Emie ogun Bonpoc kacaeTcst TOro, sIBISIETCS I OOLIECTBEHHO ONACHBIM TOJIBKO
MPECTYIUIEHUE WIM aJMUHUCTPATUBHOE MpaBOHApylIeHUE. B Teopuu yroioBHOro
npaBa U aJIMHUHUCTPATUBHOIO TIpaBa CYIIECTBYIOT pa3HbIe IOAXOJbI K OIICHKE
0OIIIECTBEHHOM ONAaCHOCTH, KakK XapaKTEePUCTUKHU pEeCTyIUICHUS u
aIMUHUCTPATUBHOTO MpaBoOHApylleHUus: HekoTopble yueHble HACTAUBAIOT HA TOM, UTO

OOILIECTBEHHO OINACHO TOJBKO TMPECTYIUIEHHE (COOTBETCTBEHHO BCE JpYyrue
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IMPpaBOHAPYILICHUSA ABJIAIOTCA TOJIBKO O6HICCTB€HHO BpeI[HBIMI/I), APYruc CHHUTArOT, 4TO

ATUM TIPU3HAKOM XapaKTEPHU3YIOTCS BCE IMPECTYIUICHUS W HEKOTOphble Haubolee
omnacHbI€ MpaBoHapyiieHus. Ele ogHa mo3uiius COCTOUT B TOM, UTO BCE MPECTYILIICHUS
¥ aIMUHHUCTPATUBHBIC TTPaBOHAPYIIICHHS OOIIECTBEHHO OTACHBI.

DTOT cHop, HECMOTPS HA €ro MPOJIOKUTEIBHOCTh, KAXKETCSI CXOJACTUYHBIM.
EnBa nu He €IMHCTBEHHBIN NPAKTHYECKUN BBIXOJ, BBITEKAIOIIAN W3 HETO, KACACTCSA
HMEHHO MPE/IeTIOB MIPUMEHEHUS TTOJI0KEHUN 0 HeoOxoauMoi obopone. He BraBasich B
YKa3aHHYI0 JHCKYCCHIO, TIOCKOJIBKY OHA CIWIIKOM TIJI00albHa, OTMETHM, YTO
OOJIBIITMHCTBO KPUMUHAIMCTOB CYHMTAIOT, YTO YTOJIOBHO-IIPABOBBIC TIOJOKECHHS O
HEOOXOIUMON 000pOHE PaCHpPOCTPAHSIOTCS TOJIBKO Ha OOOPOHY OT IMOCSTaTENIbCTB,
SBJISIFOLUXCS TPECTYMHBIMU UM UMEIOITUMU OObEKTUBHBIC MPU3HAKHU MTPECTYTUICHUN
[MurokoB, ¢.106].

Hakonen, emie oauH BOMPOC, Kacarouuics OONIECTBEHHON OMacHOCTU
MOCATaTeNbCTBa, KAacaeTcsli TOro, KTO HMMEET MpPaBO OTHOCHUThH JESHUS K KPYyry
OOIIIECTBEHHO OMNACHBIX IOCATATEILCTB. T€3HMC, COMIACHO KOTOPOMY HEOOXoauMast
000poHa BO3MOXHA OT 00BEKTUBHO OOIIECTBEHHO OMACHOTO MOCATATEIhCTBA, TO €CTh
TaKoOT0, KOTOPOE HE SBIISCTCS IPECTYITHBIM B OYKBAJIBHOM CMBICIIE ATOTO CJI0BA, CBOMM
MPOJIOJDKEHUEM HMMEET, YTO TOCATaTeJIbCTBO OOIIECTBEHHO OIMACHBIM  MOXET
Mpu3HaBaTh JHO00E JIMIO, OCYIIECTBIsIONIee 3amuTy. KOHEYHO, B KOHKPETHOM
J)KU3HEHHON CHUTyalluM Tak W TpoucxomuT. IIpexne, yeM peanu3oBaTh IPaBO Ha
HEOOXOUMYI0 O0OpOHY (HAaHECTH BpeJd MOCSTAIoNIEeMYy), JIMIO JOKHO OILCHUTH
COBEpIIIAEMOE  MOCATaTeNbCTRO, Kak  OOIIECTBEHHO  OIIacHOE. Onnako
PYKOBOJICTBOBATHCSI OHO JIOJKHO HE CBOMMM WMHJIUBUIYaJIbHBIMU MPEICTaBICHUSIMHU O
TSOKECTH MPUYUHIEMOTO Bpeia, BOBMOKHOCTH YCTPaHEHUsI MOCJIEICTBUHN, TOOOYHBIX
pe3yapTarax OMAaCHOCTH TMOCSTAIONIETO JIWIA, PACIPOCTPAHECHHOCTH TO00HBIX
CJIy4aeB, BO3MOXKHOCTH MPOTUBOACHCTBUS MOCATATEIILCTBY HE YTOJIOBHO-IIPABOBBIMU
CPEICTBAMU U T. 1., @ OObEKTUBHBIMU KPUTEPUSIMH.

OO6menpu3HaHHO, YTO OIIPEACIICHUE OOIECTBEHHOMN OIMMACHOCTH JICHCTBHS — 3TO

npeporaruBa 3aKOHOAATCIIA. HOG)TOMy MOKHO 3aKJI4YUThb, YTO (<O6H_ICCTBCHHO
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OMacHbIE JESHUS — ATO JAesHus, npenycmorpenHble B YK P® kak mpectyrieHus.

CooTrBeTcTBEHHO HeoOxoauMasi 00OpOHa BO3MOXKHA OT JESHUS, NMPEAYyCMOTPEHHOTO
OcoOeHHOM YacThiO YTOJIOBHOTO 3aKOHA, HE3aBHCHMO OT TOTO, MPUBJICUEHO JIU
COBEpIIIMBILEE €T0 JIMIO, K YTOJIOBHON OTBETCTBEHHOCTH, OCBOOOXK/IEHO JIU OT HEE B
CBSI3M C HEBMEHSIEMOCTBIO, HEJAOCTH)KEHHEM BO3pacTa IMPHUBJIECYEHUS K YIOJIOBHOU
OTBETCTBEHHOCTH WJIH I10 APYTUM OCHOBaHUAM» [Mutokos, ¢.107].

Hanu4HOCTh mocsrarenscTBa HE BBIPAKEHA B 3aKOHE, OJTHAKO OHA CIEAYET U3
tekcta cT.37 YK P® wm, mpexae Bcero, u3 OCHOBaHHS HEOOXOAMMOW OOOPOHHBI,
COCTOSIILIETO B OOIIECTBEHHO OMAcHOM MocsArarenabcTBe. (OOIIECTBEHHO OMACHOE
IIOCATATENIbCTBO BCETAA IPOTEKAET BO BPEMEHHM M MMEET HAYAIBHBIA M KOHEYHBIN
MOMEHTBI. llocsArarenbCcTBO HaNMMIO, KOIZA HaMagalolluid yK€ HAHOCUT yuiepO
npaBooxpaHseMomMy 00bekTy. Ilockonbky HeoOXoaumas 0OOpOHa OCYIIECTBISAETCS
NyTeM NPUYUHEHHS BpeAa JIMIly, COBEPIIAIOIIEMY OOIIECTBEHHO OMNACHOE
NOCATaTeIbCTBO, TO W YCIIOBUS IMPABOMEPHOCTH HEOOXOAUMOUN OOOpPOHBI HYKHO
yCTaHABIMBATh K MOMEHTY PUYMHEHUA Bpeaa. Jlo MOMeHTa HaHeCeHus yiiepoa JuiLy,
COBEpIIAIOIIEMY IMOCATATENIbCTBO, HET HEOOXOAMMOW OOOpOHBI, MOTOMY U
YCTaHABJIMBAaTh YCJIOBUS €€ IPABOMEPHOCTH HE HYXKHO.

HanuuHoe mocsrareiabCTBO O3HAYAET, YTO OHO YK€ HAyaTo, OJHAKO €IlIE HE
3aKOHYEHO, TO €CTh 3TO MPOJIOJKUTEILHOCTh BO BpEMEHH, B TEYEHHE KOTOPOTO TOJIBKO
¥ BO3MO)KHa 00OpOHA MPOTHUB TAKOTO MOcsraTenbcTBa. i Hayana BaXKHO ONPEIeIUTh
MOMEHT HayaJia MocsraTeJbCcTBa U MOMEHT €ro0 OKOHYaHUSI.

M.M. Ilame-O3epckuil THUILET, 4TO HE BO3HUKACT COMHEHUN B TOM, YTO
HeoOXoAauMasi O0OOpOHAa MOXKET TPUMEHSTHCS NPOTHB YXKE OCYIIECTBISIEMOTrO
MOCATaTeNIbCTBA, TO €CTh HEOOX0AUMO 3a(PUKCUPOBAThH (AKT, YTO MOCATATENBCTBO YK€
cymectByer [[lame-Ozepckuit, c. 48]. BbiacHss ¢(akT HaIWM4Usg OMACHOCTU
BOIUIOLIEHUS MOCATATENbCTBA, «CyIaM HE0OX0IUMO YUECTh MTOBEICHUE HANadatollero,
B YaCTHOCTH HAIPABICHHOCTh YMBIC/IA, HHTEHCUBHOCTh U XapaKTep €ro JCUCTBU,
JNAIOLIMX JIMIy, KOTOPO€ 3allMIIAETCS, OCHOBAaHMS BOCIPUHHUMATH YIpo3y Kak

peanbHyO» [Ynxpamze A.M., c.117]. D10 03Ha4YaeT, 4T0 OOOPOHSIONIECECS JIUIO HE
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00s13aH0 KIAATb HadajJa OCYIICCTBICHHUA II0CATAaTCIbLCTBA. Ono wumeer IIpaBO Ha

HE00X0IUMYI0 000POHY C MOMEHTA KaK OHO COITIaCHO COOCTBEHHOMY MPE/ICTABICHUIO,
KOTOPOE OCHOBBIBACTCS Ha BCeH (DAaKTHMUECKOW OOCTAHOBKE 3TOM CUTYaIlid, CUUTACT,
YTO TAKOE IOCITATEIbCTBO MOXKET HEMEIJIEHHO HAYaThCs, T.6. MOMEHTA pPEaTbHOU
yIpO3bl COBEPLIEHUS MOCATATENbCTBA U TpuurHeHus Bpena [[lame-O3epckuid, c. 49].

Ha, mo pmeny Sp-oro paiionHoro cyma naeWictBus O. ObBUIM TIPHU3HAHBI
COBEPILIEHHBIMU B COCTOSSHUM HEOOXOAMMOM OOOpPOHBI, MOCKOJIBKY CYIIECTBOBAJIA
peanbHas yrpo3a NpUYuHEeHUS Bpeaa eMy U ero Matepu. CortacHO 00CTOATENbCTBAM
nena, O. 3amien B KOMHATy M YBUJEJN, YTO €r0 OTEl, HAXOAUBILIMKCS B HETPE3BOM
COCTOSIHUHM, KpyU4ajl Ha MaTh W yrpokajl HOKOM. MaTh BbIOWJIa HOX W3 PYK OTIIA,
OJTHAKO TMOCJIEAHUM TBITANICS €r0 NOAHATh. Toraa O. B3sJ1 3TOT HOXK U HAHEC OTILY OAUH
yaap HOXKOM B III€I0, OT KOTOPOro nocieanuii ckonyaics. Cyn nocuuran aeiicteus O.
COBEPIIEHHBIMU B COCTOSHHMHM HeoOxonumon o00o0poHsl [IIpuroBop YummuHCKOrO
PallOHHOTO Cya].

[IpaBo Ha HEOOXOMUMYIO OOOPOHY 3aKaHUYMBAETCS POBHO B TOT MOMEHT, KOT/Ia
(hakTUYECKH 3aBepIIaeTCsi 0OIIECTBEHHO ommacHoe nocarateabcTBo [[lame-O3epckuid,
c. 52]. KoHe4HbIM MOMEHTOM TaKOTO TOCSTaTeIhCTBA MOTYT OBITH CIEAYIOIINE
CIIlyYau:

1)  mocsraroliee JIMIO MpeKpallaeT MOoCIraTelIbcTBO JOOPOBOJBHO HIIM B

CBA3U C ONPEIEIICHHBIMU NPEISATCTBUSIMU;

2) O0OOPOHSIOIIEECS JTUIIO CMOIJIO OTBJIEYh MOCATATEIBCTBO (HANa A0

Oexall, moTepsiyl CO3HAHUE U T.I.);

3) mocsraromiee JUIO TOCTUIIIO CBOEH IIEIM W COBEPIIUIIO OOIECTBEHHO
onacHoe nocararenbcTBo [Ilame-O3epckuit, c. 52].

B o6mewm, kak ormedaer T.A. TlonsikoBa, mpaBo Ha HEOOXOAUMYIO OOOPOHY
MPONOJXKAET CYLIECTBOBATH JO MOMEHTA, MOKa yrpo3a MpUYUHEHUS Bpeaa
OXpaHsIEMbIM 3aKOHOAATEILCTBOM MHTEpecaM He ucuesHer [[lomsakona, c. 38].

[Ipu 3TOM CylIeCcTBYET MHEHHKE, KOTOpOe 03ByunBaet E.Sl.Hemuposckuii, 0 ToMm,

YTO KOHEYHBIM MOMEHTOM CYIIECTBOBAaHHUS IIpaBa Ha HEOOXOAMMYIO OOOPOHY HE
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BCCraa CUHUTACTCA MOMCHT OKOHYAHHA ITOCATraTCIIbCTBA. TaK, 060p0Ha MOYKET OBITh

JONyCTUMA, B CIIy4a€ «IIOKa €CTh BO3MOYKHOCTb HEIMOCPEICTBEHHO YCTPAHUTh
OITACHOCTHY» (HampuMep, BBICTPET B TpaOUTENss, KOTOPBI yOeraer ¢ HarpaOJIeHHBIMU
Bemamu) [Hemuposckuid, c. 10]. OnHako, Ha Haml B3IV, B JaHHOH CHUTYallUH
MPAaBOMEPHOCTh MPUYUHEHUS BPEa JOKHA OLEHUBATHCS IO MPaBUiIaM MPUUUHEHUS
Bpea JIMILy, COBEPIIMBIIEMY MIPECTYIIEHHE, ITPH €ro 3aaepkannu (cT. 38 YK PD).

TpeboBanue K JNEHCTBUTEIHHOCTH HAJMYMS TMOCATATENIbCTBA OOBEKT 3alIUThI
O3HAYaeT, YTO OOIIECTBEHHAS ONTACHOCTh MOCSITaTENbCTBA CYIIECTBYET PEAIBHO, T.C. HE
SIBJIIETCS TUIOJIOM BOOOPaKEHUM 0OOPOHSIIOIIETOCH.

He Bce yueHble coracHbl ¢ HEOOXOIUMOCTBIO BBIJICTICHUSI JAHHOTO YCIIOBHUSA
nocsararenbcTBa. [lo3uIMsg CTOPOHHUKOB JaHHON TOYKU 3PEHHUSI OCHOBBIBACTCS Ha
MOJIOKEHUU, YTO €CJIM TMOCATaTeIbCTBO SIBISIETCA OOIIECTBEHHO OMNAacHbIM U
HAJIMYHBIM, TO OHO TE€M CAaMBIM SBIIETCA JEUCTBUTENbHBIM [JlypmanoB, c.18].
JlelicTBUTENBHO, €CIIM OOIIECTBEHHO OMACHOE MOCATaTEIHCTBO €CTh, TO OHO HE MOXKET
HE CYyILIECTBOBATH B ICICTBUTEIBHOCTH.

HeonHo3HauHO penraeTcs JaHHBIM BOPOC U B COBPEMEHHON HAYKE YTOJIOBHOIO
npaBa. OqHU y4yeHbIE, Ha3bIBasl YCIOBUEM MPABOMEPHOCTH OOIECTBEHHO OMAcHOTO
MOCATaTeIbCTBA €r0 JCHCTBUTENIBHOCTh (PEajbHOCTbH), BKJIIOYAIOT B HETO MOMEHT
HavaJia 1 OKOHYaHUS MOCATaTeIbCTBRA (T.€. ero Haauuue). [[pyrue yueHsle, aHaIu3upyst
MHHMYIO 000POHY, HE YKa3bIBAIOT Ha TaKoe 00s3aTelIbHOE CBOMCTBO MOCATATENIHCTBA
KaK €ro JeUCTBUTEIBHOCTD U MPsAMasi CBA3b ATUX TOHATUN B HHCTUTYTE HEOOXOAUMOM
00OPOHBI.

Mg cornaraemcsi ¢ MHEHHUEM, YTO MPU3HAKA HAJTUYHs OOIIECTBEHHO OMACHOTO
JeSTHUST HEJIOCTATOYHO ISl pa3rpaHudeHuss HeoOXoauMo 1 MHUMOM o0oponbl. Korja
MOCAraTeIbCTBA HA CAMOM JIEJIE HET, a JIUII0, KOTOPOE COBEPIIAET 3allIUTHBIEC JEHCTBUS,
OIMMOOYHO CUUTAET, YTO OHO IMPOUCXOJUT, UMEET MECTO MHUMas oOopoHa. Takum
o0pazoM, NMpU3HAK JIEUCTBUTEIBHOCTH SIBISETCS 3HAYMMBIM.

B mae 2022 roga B Ilocranosnenue Ilnenyma BepxoBHoro Cyma P® or

27.09.2012 N19 «O npuMeHeHnH CylaMu 3aKOHOAATEJIbCTBA O HEOOX0AUMOM 000pOHE
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U IPUYMHCHHUHK BpCaa IpH 3aJACPKAaHUU WA, COBCPHIMBHICTO IMPECTYILJICHUEC) ObLIN

BHECEHbl HM3MEHEHHUS, B KOTOPBIX YKa3bIBa€TCd HMMEHHO Ha HE0OXOIUMOCTb
IPUCYTCTBHSI PEATBHOU YIrpO3bl CO CTOPOHBI Hanagaromero [O BHECEHUH U3MEHEHUN
B nocraHosieHue Ilnenyma BepxoBHoro Cyma Poccuiickoit ®denepaunu ot 27
ceHTs0ps 2012 roma N 19]. Beicmias cyneOHas MHCTaHLIMK yKa3bIBaeT Ha TO, YTO
3alllMTa JODKHA OBITh OCYHIECTBIEHA TOJBKO NPH HAJIUYUHM PEATBHOU Yrpo3bl
COBEpILIECHUS TMOcsArarebcTBa Ha oOopoustomerocs. [Ipu stom, neWcTBus nwia,
KOTOpPOE HAXOJIUTCS B COCTOSTHUU HEOOXOAMMOM 0OOPOHBI, TOHKHBI ObITh HAIIPABICHBI
Ha IPEIOTBPALLECHHAE IMOCATATENIbCTBA, MPEAIIECTBOBATh eMy. J[aHHBIE pa3bsCHEHUS
MOYKHO CUMTaTh O3UTUBHBIMU IS JaJIbHENIIEH CyneOHOM NPAaKTUKH, TAK KAK UMEHHO
pPEaNbHOCTh IOCATATENbCTBA  ABISIETCA, IO HAIIEMY MHEHHIO, 3HAUMMOM IS
KBaJIM(PMKALIUU JAESIHUSI, KAK COBEPILIEHHOIO B COCTOSIHUM HEOOXOAMMOM 0OOpPOHBI.
WTak, NpakTUKOM TNPHUMEHEHUS YrOJOBHOTO 3aKOHOAATENBCTBA WM HAYKOU
YTOJIOBHOTO ITPaBa BBIAENSAETCA ABA BUAA YCIOBUM IPAaBOMEPHOCTH IPUYMHEHHUSI Bpeaa
B COCTOSHUM HEO00XOIMMOM OOOPOHBI — 3TO YCJOBHS, OTHOCAIIMECS K CBOMCTBaM
HaITaJICHUsI ¥ YCJIOBUSM, KAacCaroIMMCS CBOWCTB 3amuThl. K CBOMCTBaM HamajaeHUs
OTHOCHTCS TO, UTO HaraJeHue JOJKHO ObITh OOIIECTBEHHO OMACHBIM, HAIMYHBIM U
NEeUCTBUTENBHBIM. K yCIOBMSM, XapakTepU3yrOIMM 3allUTy: 3alluTa [pHU
HE00X0IMMOM O00OpOHE MPHU3HAETCS MPABOMEPHOW TOTAA, KOTAA Bpel NPHUYUHEH
HarnajawleMy, a He KOMY-JIH0OO Jpyromy; 3alluTa JODKHA ObITh CBOEBPEMEHHON;
NPUYUHEHHBINA BPEJ IOJKEH ObITh HEOOXOAMMBIM U JJOCTATOYHBIM ISl HEMEJIJIEHHOTO

NpcaoOTBpaliCHUA UK IIPCKPAIICHUS ITOCATaTCIIbCTBA.

2.2. TIPEBBIIIEHUE ITPEJIEJIOB HEOBXONUMOM OBOPOHBI (QKCIIECC
OBOPOHBI) 1 ETO YTI'OJIOBHO-ITPABOBBIE ITOCJIEACTBUA

O0opoHa Ha3bpIBaeTCd HEOOXOAUMON ITOTOMY, YTO OHA JJOJDKHA OCYIIECTBIIATHCSA
B OIPEACIICHHBIX MPENEax U MPU ONPEIECICHHBIX YCIOBHX - 3AIIUAIIAIOIIEECS JTULO

MMEET IIPaBO HAa HAHECEHUE HAIaJAI0IIEMY TOJIBKO TOTO yiliepOa, KOTOPbI HEOOX0AUM
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N JOCTATO4YCH AJISI HEMEAJICHHOI'O IIPEAOTBPAILICHUS ITOCATaTC/ILCTBA.

[IpeBbllieHHEM TIpeneoB HEOOXOAMMOW OOOpPOHBI SIBISETCS YMBIIUICHHOE
HAaHECEHHE IMOCATAIOLIEMY BpEIa, KOTOPBIM SBHO HE COOTBETCTBYET OIACHOCTH
nocsirareyibcTBa Wi 00CTaHOBKe 3auuThl. «lIpeBbillieHre MpeaeioB HeoOXoAUMOn
OOOpOHBI BJICUET YTOJOBHYIO OTBETCTBEHHOCTH TOJIbKO B CIydYasX, CIEHUATbHO
IIPEyCMOTPEHHBIX YTOJOBHOM 3aKOHOJATENbCTBE» [ YrOJIOBHOE MpPaBO ApPMEHHUH H
Poccun, c.155]. HyHO OTMETHUTB, YTO yroJIOBHAasi OTBETCTBEHHOCTH 3a IPEBBIIICHHE
IpeaesoB HEOOXOnMMOl OOOpOHBI HACTyMaeT TOJNBKO B CIIy4asX COBEPILCHUS
NEHCTBUI, XapaKTepU3yIOIMXCs (PU3NUECKUM HACUIMEM B OTHOUIEHUH HOCSTaOLIETO.

EM. [IlonmoB mon mpeBblllIeHHEM HEOOXOAMMOW OOOpPOHBI TOHHMMAET
«MpEeIHAMEPEHHOE MPUYMHEHHE MOCATAIOEMY JIHIY, CMEPTH WIH TSKKOTO Bpenaa
37I0POBBIO B CITyyae 3alllUThl OT OOLIECTBEHHO OMACHOIO MOCATaTeIbCTBA HEOOIBLION
WIN CPEHEU TSKECTH, a TAKKE B CIy4ae 3allUThl OT TSXKKOTO WM 0CO00 TSHKKOTO
MOCATaTeNIbCTBA, €CIIU €r0 MOYKHO MPEKPATUTH ApyruM ciocodom» [Ilomos, c. 27-28].

E.M. IlonoB ngaHHOE YTBEpP)KAEHUE HE PACIPOCTPAHSIET HA MOCITATEIbCTBO,
COMNPSKEHHOE C HACUJIMEM OIACHBIM ISl JKU3HU WM YIrpO30id MPUMEHEHUSI TaKoro
HACWJIMS, MOCKOJIBKY B ATOM CHUTyallMW 3aIlUINAOIUKACA UMEET IPaBO NPHUYUHUTH
HaraJarIieMy JIF00oi Mo 00beMy U XapakTepy Bpe.

Ha Ham B3misig, y4eT TOJBKO CTENEHU TSHKECTH MPECTYIUIEHUS MPU OLEHKE
I'PaHMI] HEOOXOIUMOM 000pOHBI He 000cHOBaH. ClieyeT YUYUThIBaTh HE TOJBKO BHJI
pa3Mep YroJIOBHOIO HakKa3aHWsl 3a MPECTYIJIEHHWE, a BCe OOCTOATENbCTBA €ro
COBEpIICHUS, B TOM YHUCJIE M XapaKTEPUCTUKH JIMLA, COBEPIIAIOIIETO0 OOIIECTBEHHO
OMACHOE JESHUE, W 3alluIaromerocs auna. [loaToMy 3akoHonmarenbHas pemaakuus
HOPMBI O TIPEBBIIICHUH TPEJEJOB HE0OXOnMMOW OOOpOHBI siBIsieTcs Oolnee
npaBuiIbHOM 1 060cHOBaHHOM 11.13 [TocTtanoBnenus mieayma BepxoBroro cyma PO.

Tak, «yronoBHass OTBETCTBEHHOCTh 3a MPUYMHEHUE Bpela HAcTyHaeT s
0OOpOHSBILIETOCS B Cily4ae, Korjua rno aeny OyJeT yCTaHOBICHO, YTO OOOpOHSBIIMKCS
npuOerHya K 3aluTe OT MOoCsraTeNnbcTBa, ykazaHHoro B 4.2 c¢rt.37 YK P®, takumu

criocobaMu 1 cpeacTtBaMu, IPUMCHCHNEC KOTOPLIX ABHO HEC BBI3BIBAJIOCH XaPAKTCPOM U
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OIIaCHOCTBIO IIOCATATCIBCTBA, H oe3 H€O6XOI[I/IMOCTI/I YMBIIIUICHHO TIPHUYHUHNII

MOCATaBIIEMY TSKKHUI Bpell 3A0POBbIO WIIM CMepTh. [Ipr 3TOM OTBETCTBEHHOCTH 3a
MIPEBBINICHNUE TIPEICTIOB HEOOXOAMMOM 000POHBI HACTYIAET TOJIBKO B CITydae, Kor/a 1o
neny OyleT yCTaHOBIIEHO, YTO OOOPOHSBIIMICS OCO3HABaJl, YTO MPUYMHSIET BpeEi,
KOTOPBI HE OBLT HEOOXOAUM IS MPEAOTBPAIICHUS WM MPECEUEHUs KOHKPETHOTO
OOIIIECTBEHHO OMACHOTO MocsATaTeNbcTBay [AdaHnackesa, ¢.507].

Tak, B 2021 romy bparckum ropoackoM cyaom MpkyTckoit obmactu
MIOCTAHOBJICH TPUTOBOP B OTHOIICHUM >KCHIIMHBI, COBEPIIMBIICH YOWICTBO mpH
MPEBBINICHUN TPEICLIIOB HeoOXoaumou o0opoHbl. «llomcynumasi, SBHO BBIXOAS 3a
npenensl Heo0XoauMO 00OPOHBI, TPUMEHWIA OTBETHOE HACUIIUE C NMPUMEHEHHUEM
HOXKA, B Kaue€CTBE OpyAus MPECTYIUICHUS, MOBJEKIIee cMepTh coxurtens. Cymom
MOJACYIUMON Ha3HaueHO HakazaHue mo 4.1 cr.108 YK P® B Buae ncnpaBUTEIbHBIX
paboT Ha cpok 1 rox ¢ yaepxkaHueM 3apaboTka B J0X0 rocyaapcTsa B pazmepe 10 %»
[[IpuroBop bparckoro ropoxnckoro cynal.

J171st TOTO 4TOOBI YCTAHOBUTH HAJTMYUE UJIM OTCYTCTBUE MPU3HAKOB MTPEBBIIICHHUS
MpeIeJIOB HEOOXOIUMOM 00OPOHBI, CY/Ibl JOKHBI YYUTHIBATH HE TOJIBKO COOTBETCTBUE
WM HECOOTBETCTBHE OpYAWM 3alIUThl M HAMAJCHUS, HO U XapaKTep OIMACHOCTH,
yIpoXKaBIIeH 3allUIAEMOMY JIUIY U OOCTOSITEIBCTBA, KOTOPhIE MOTJIM MOBIUSATH Ha
peaabHOE COOTHOLIEHUE CHUII.

Hanpumep, B onaom u3 nen Koserus BepxoBHOro cyna no yrojaoBHbBIM A€1aM
yKazajia, 4To «yAdyLIeHHE JaeT KepTBE MPaBO HA CaMOOOOPOHY JIFOOBIMU METOAAMHU.
Oto cienyeT u3 onpeneneHus mo aeay Ne 16-Y[21-14-K4, B kotropoMm E. oOxkanopaa
MIPUTOBOP 3a MPEBHIIIICHUE HE0OX0TUMOI camMm0000poHkI. E. yTBepkaana, 4To MbsiHBINA
1. Hanan Ha Hee Ha MIa3ax y MajoJIETHEH JIoYepH MO HaayMaHHOMY MOBOAY. B aToT
MOMEHT >KEHIIMHA pe3alia Xjied, mo3ToMy B pykax y Hee Obl1 HOXK. Korna I1. Havan ee
IyIINUTh, E. yrapuiaa My>K4lHY HOXKOM, OIacasich 3a CBOIO ku3Hb. OHa npodusia rpyab
HaIaJaBIlIero 1 moBpeaniia ero jerkoe [Onpenenenne BepxosHoro cyna PO].

Ecau cyn mpusHaer, 4To B JACHCTBHUSIX JHMIA €CTh NPEBBIIICHUE MPENEIIOB

HEe00X0IUMON 000POHBI, B IPUTOBOPE CIEAYET yKa3aTh, B YeM UMEHHO OHO COCTOUT
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[TkaueBckuii, ¢.23]. OmHako, Ha Halll B3DISAJ, B MPUBEACHHOM BBIIIE CIIydae CO

CTOPOHBI HAAJAOIIETO0 UMEIO MECTO HACWIIME OMACHOE IS )KU3HU 3alUIIAtOIEHCs,
U B 3TOM CUTyalluM OHA UMeEJa MpaBo NpUUIUHUTE L1, 000l o 00beMy U Xapakrepy
Bpen. CrenoBaTenbHO, €€ JCHCTBHUS, IO COCTOSIHUIO 3aKOHOJATENbCTBA Ha
CETrOJHSIIHUN JI€Hb, CJEAYET IPU3HABAaTh IPABOMEPHBIMH, COBEPIICHHBIMU B
COCTOSIHUM HEOOXOAMMOMW OOOpPOHBI, YTO M KOHCTAaTUPOBAHO B pemeHnn Kosuterus
BepxoBHOTO Cy/a Mo yroJOBHBIM JEaMm.

JlocTaTO4HO MHOTO CHOPOB BBI3BIBAET BOIPOC O BO3MOKHOCTHM NPUMEHEHUS
OpYXKHUs TIPU HEOOXOUMOM 00OpPOHE U SIBIISIETCS JIU €r0 MPUMEHEHUE TPEBBIIICHUEM
HEe00X0nUMON O0OOpOHBI. 3aKOH HE BBOJUT B KauecTBE OOS3aTEIbHBIX IMPU3HAKOB
HEe00X0IMMON 000POHBI HU crioco0a AeMCTBUM, HU opyauid. I3 3TOro BBITEKAET, YTO
MIPOTUBOICUCTBUE MPECTYMHUKY MOXKET ObITh OCYIIECTBICHO JIOOBIM CIOCOOOM C
MIPUMEHCHUEM BCEBO3MOXXHBIX OpyAud. B TOXe BpeMs, NPUMEHEHUE OPYXKHUS WA
WHBIX OpYAUH 4acCTO MPUBOJIUT K MPEBBIIMICHUIO HEOOXOIUMOU 0OOPOHBI.

Tak, XpamenkoBa B.H. coBepiimia yOMIICTBO MpU TMPEBBHIINICHUH TPEICIOB
HEeoOXxoauMoi 000poHBI, @ UMEeHHO: B iepuoj ¢ 00 yac. 00 muH. g0 01 ygac. 55 muH. 22
Masgs 2018 1., Haxomsch B COCTOSHHUM aJIKOTOJBbHOIO ONbSHEHHS, B KOMHATe
KOMMYHAJIbHOM KB. <aJIpec>, B KOJIE CCOPBI CO CBOUM coxuTeneM 3.A.B., B oTBET Ha
JEUCTBUSL TOCJIEIHET0, KOTOPBI BBICKA3bIBASICh B €€ aJpec HEIEH3YpHOU OpaHbio
KUHYJI TICTIeNIbHUILY, TOMaB €l B 007acTh TOJIOBBI M MPUYMHUB (PU3NUECKYIO OO0Jb,
CXBATHB €€ 3a BOJIOCHI OBAJIWII Ha ITOJI, @ KOTJIa OHAa 0KA3aJIach Iepe] HUM Ha KOJICHSX,
YIAEPKHUBAJ 32 BOJIOCHI B TAaKOM IOJIOXKEHUH, IO BHE3AIIHO BO3HUKIIEMY MOTHUBY
3aIUTHI OT OOIIECTBEHHO OIMACHOTO MOCITaTeIbCTBA, HE COMPSHKEHHOTO C HACHIIUEM
OTIACHBIM JIJIS €€ )KU3HU U KWU3HU JPYTUX JIUIL, IEUCTBYS YMBIIIIEHHO, OCO3HABAs, YTO
€€ IENCTBUS HE COOTBETCTBYIOT XAPAKTEPy U OMACHOCTHU IOCITaTeNIbCTBA, IPEBbIIIAs
npeaesnbl JOMYCTUMOM 3alluThl, ¢ IeJbl0 youiicTBa, HaHecina 3.A.B. KyXOHHBIM
HOXXOM, TO €CTh OpYyAHeM, OOJaJafolIUM BBICOKON TpaBMHUPYIOIIEH CIOCOOHOCTHIO,
OUH ydap B 00JacTh TMEpPEIHEW MOBEPXHOCTH TPyAU CJeBa, TO €CTh B 00JIacTh

PACIIONIOKCHHA KU3HCHHO Ba’XXHBIX OPraHoB 4YCJIOBCKA, IMPHUYNHHUB 3.A.B. cBoumm

BepHyTbCAa B KaTanor rotoBbIX AUMNSIOMOB U MAarMcTEpPCKUX AnccepTaumm
http://y4ebHnkn.nHpopm2000.pd/diplom.shtml



Y3HanTe CTOMMOCTb HanMcaHWs Ha 3aKa3 CTyJeHYeCKMX U acnupaHTCckux pabot
http://y4ebHunkn.mHdpopm2000.pd/napisat-diplom.shtml

47
YMBIIIJICHHBIMHA JICHCTBUSIMU IMMOBPCXKACHUC B BHJC PAHbI HCpCI[HCﬁ IOBCPXHOCTH

IpyIdd ClieBa B BEpXHEH TPETH C MOBPEXKICHUEM XPSIIEBOW YacCTH TPEThEro pedpa
CJIEBa, MPOHUKAIOUIEH B JIEBYIO IUIEBPAIBHYIO MOJOCTh, CO CIENbIM MOBPEKICHUEM
HAJIKJIAMIAHHOTO OTJIeJIa AO0PThI, OCJIOXHUBIIEECS PA3BUTHEM OCTPOM MACCHUBHOM
KpPOBONOTEPH, KOTOPOE IO MPU3HAKY OMTACHOCTH JJISA )KU3HU B COOTBETCTBUH C 11.6.1.9.
MeauurMHCKUX KPUTEPUEB OINPEACICHUsI CTENEHU TSHKECTH Bpella, NPUUYMHEHHOTO
310pOBBIO YenoBeka - [Ipunoxenus k npukazy M3 u CP P® ot 24 anpens 2008 . Ne
194-1 pacueHuBaeTCsl KakK TSDKKUMM Bpel 340pOBbIO. B pesynbrare yMbIIIIIEHHBIX
neiicteuii XpamenkoBoi B.H. 22 mas 2018 1. He nmo3znnee 02 yac. 10 mun. 3.A.B.
CKOHYAJICSI B 3TOM K€ KOMHAT€ KOMMYHAJIBHOW KB. <aJpec>0T KOJOTO-PE3aHHOTO
paHEHUs] TepeaHEld TOBEPXHOCTU TPYAH CJIEBa, COMPOBOXKIABIIEIOCS CIEMbIM
MOBPEXKIECHUEM HAJKIIAIIAHHOTO OTJEJa a0PThl, OCIOKHUBILIETOCS PA3BUTUEM OCTPOM
MaccuBHOU kpoBoniorepu [IIpurosop Ne 1-180/2018 1-23/2019].

Taxxe cyimecTByeT MNpobjIeMa YroJIOBHO-IIPABOBOW OLIGHKM JIEIHMS JIUIIA,
3AIIMIIAKOIIErOCs ¢ IPUMEHEHUEM OPYKHSI, KOTOPOE Yy HETO XpPaHUTCS HE3aKOHHO. Kak
orMmeuaeT B.B. OpexoB B 3TOM CUTyallud BO3HUKAET J1BA BaXKHBIX BOIPOCA:

1) BIusieT M 3TO OOCTOATENHLCTBO Ha PEIICHUE BOIPOCAa O MPABOMEPHOCTHU
JICUCTBUI 3alHUIIIAEMOTI0;

2) cienyer Ju MPUBJIEKATh JIMLO K OTBETCTBEHHOCTH 32 HE3aKOHHOE O0OpallleHne
OTHECTpeNbHOTO opyxus [Opexos, c. 107].

Ha nam B3misj, HE3aKOHHOE XpaHEHUE OTHECTPEJIBHOTO OPYXKUS SIBIISICTCS
CaMOCTOSITENIbHBIM ~ MPECTYIUICHHEM, 3a KOTOpPOE€ MPEAyCMOTpPEHa YrOJOBHAas
OTBETCTBEHHOCTh B CT. 222 YK P®. B Toxe BpeMs, mpuMeyaHue K JAaHHOUN CTaThe
OTpEEISIeT YCIOBUS OCBOOOKIECHHS OT YTOJIOBHOM OTBETCTBEHHOCTH 33 COBEPILICHUE
ATOTO TPECTYIUICHUS. TaKUMH YCIOBHSIMHU SIBIISICTCS TOOPOBOJBHAS Clladya OPYKHSL.
JloOpoBOILHOM caua sIBJISIETCS TOT/IA, KOTJa OHa COBEPIIEHA MO COOCTBEHHOM BOJIE,
HE3aBHUCUMO OT MOTHBOB, OHAKO HE B CBSI3U C TEM, YTO OpraHaMH BJACTH BBISBIICH
dakT XpaHeHus ITUX npeaMeToB. CraeayeT Takke, YTOOBI JTUI0 CAAI0 BCE HMEIOIIEeCs

Y HCETO OpyXHu€c MW JApyruc InpeamMeTbl, B OTHOUICHHMH KOTOPBIX COBCPIIAINCH
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HE3aKOHHBIE JIEUCTBUS. B 3TOM cityuae, 3alyinaronieecs JuIo He Oy/1eT TPUBIEKAThCS

K YTOJIOBHOM OTBETCTBEHHOCTH 32 XPAHEHUE OPYKHSI.

B mpoGrneme mpeBbIICHHS] MPEAETIOB HEOOXOIMMOM OOOPOHBI BBIJIEISICTCS
BOIIPOC NPUMEHEHHUS HEOTPAHUYEHHOW CWibl. B Hayke MpEemIokKeHO 3HAYUTEIBHO
paclIupuTh KPYr CIy4aeB, B KOTOPBIX BO3MOXKHO NPUUYMHEHHE HEOTPAHUYEHHOTO
yiiep0a. ITo, B IEPBYIO OUEPElb, KACaeTCsl HanboJiee ONACHBIX MPOSBICHUN HACKIIHSL.

B vactaocth, U.E. 3Beuaposckuii u C.B.IlapxomeHKo npeanarator UATH MyTeM
Kay3aJIbHOTO ONpPENEICHUsI CIy4aeB IMPaBOMEPHOIO NPHUMEHEHUS HEOTPaHUYEHHOU
CUJIbl, CBSI3aHHOM C MNPUYUHEHUEM BpEIa, BKJIOYAasi MPUUYMHEHHE CMEPTH
nocaraponiemMy auny. K Takum ciiydassM OHM OTHOCST: IIOMHMO HallaJeHHs
(mocsiraTeNnbCTBA) C Yrpo30dM MNPUUMHEHUS WIM TNPUYMHEHUEM CMEpPTH, TaKxKe
HamnajJieHUe, COMPSHKEHHOE C MPUYMHEHHEM TSHKKOTO Bpea 3I0pPOBbIO (WJIH YIpO30i
NPUYUHEHHS] TAKOTO BpENa, CEKCyaJbHOTO MOCATaTeNbCTBA, COMPOBOXKAAIOLIETOCS
HaCWJIMEM, Pa300MHOr0 HamajeHus, rpadexa, Kpakkh B HOYHOE BpeMs ABYMsS HIIU
6onee nuamu [3BedapoBckuii, [Tapxomenko, c.111].

VYK Pecnyonuku Kazaxcran B 4. 3 ct. 32 onpenesnser Takue ciiydau, B KOTOPbIX
MOKET UMETh MECTO HEOTrpaHMYCHHAsI HeoOXouMasi 000poHa:

— €CJIM TOCATaTEeNIbCTBO HAMNPAaBICHO HA >KU3Hb YEJOBEKAa; €CIM HMEET

MECTO BOOPYKEHHOE Hara/IeHHE;

— B CJIy4yae MPUMEHEHUs HACHIINS, OMTACHOTO JJIS KU3HU 000POHSIOMIETOCS

JWLA WK JPYTUX JINIL;

— B CJy4ae HEMOCPEICTBEHHOW yrpo3bl MPUMEHEHUS HACHIIMS, OMACHOIO

JUIS JKU3HU OOOPOHSIIONIETOCS JIMIA WIM JPYTUX JIKIl [YTOJMOBHBIN KOAEKC

Pecnyonuku Kazaxcran].

Ha Ham B3misiz, O4€Hb CII0KHO ONPEETUTh BECh CIIEKTP CUTYallUd, B KOTOPBIX
BO3MOXXHO TNPUMEHEHHE HeorpaHWYeHHOW cuibl. Kak ™Mbl BHAMM, H B
3aKOHOJATENIbCTBAX JPYTrMX CTpaH OHM pasHbie. [loaTOMy HanM4ue MPEBBIICHUS
IpaHUll HEOOXOAMMOUM OOOPOHBI JOHKHO YCTAaHABIMBATHCS C YYETOM IMOJIOKEHUN

YKP®. U gyem omacHee (pu3nMyeckoe HACWIME WM yrpo3a €ro MPUMEHEHUs, TeM
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OONIBIITHIH BpC€a MOXXHO IIPUYUHHUTD IMOCATAIOIIEMY.

MaxkcumallbHBIM BpEIOM MOXKET OBITh JIMIIEHHWE JKU3HU Hamajaaromero. Tak,
ct.108 YK P® comepxkuT cocTaB MpHUBHIECITHPOBAHHOTO YOHMIICTBAa - yOHMIICTBa MpuU
IPEBBILIEHUH TPEAEIOB HEOOXOAMMON OOOpOHBI, OTBETCTBEHHOCTh 3a KOTOPOE
HACTYIAET TOJBKO MPU YCIOBHH, YTO OCYIIECTBICHHAs] BUHOBHBIM 3alllUTa SBHO HE
COOTBETCTBOBAJIA OIMMACHOCTH MOCATaTeNbCTBA. sl KBanM(pUKALMK JEHCTBUIA JTULA 10
9.1 cr. 108 YK HeoOXoauMo ycTaHaBIMBaTh, YTO OHO, JEWUCTBYS B COCTOSHHH
HE0OX0AMMON 000POHBI, SIBHO MPEBBICHIIO €€ MPE/IeIbl, JIUIINB HAMAJA0IIero KU3HH.

Cnydan npegHaMEpEeHHOIO JIMUIEHUS KU3HHU JIPYrOoro 4ejaoBEeKa TPaKTYHOTCS
TOJBKO Kak yOuicTBOo. UYTO Kacaercs CaHKUMWA, TO, B OTIMYHME OT JAPYTUX
NPUBUJIIETUPOBAHHBIX YOMICTB, MOTHBAlUsi JEWUCTBHI BHHOBHOIO B Cllydae
IPEBBILICHHS] MPENETIOB HE0OXOAUMOW OOOpOHBI JOJKHA OBITh IVIaBHBIM 00Opa3oM
00yCIIOBJIEHA 3aIIUTON OT OOIIECTBEHHO OMACHOTO MOCSTaTeIbCTBA HA OXpaHAEMbIE
3aKOHOM IIpaBa U MHTEPECHI, YEM M MPEONpPEICICHa caMmasi HU3Kasl CAHKUHUS 3TOU
HOPMBI CpPeIU BCEX BUJIOB YOUICTB.

BaxxHoli mnpoOnemMoil TpH pAacCMOTPEHUU CYAOM [, TJA€ HMEET MECTO
HanaJeHue TPYIIbI JIMI, KaK U B CIy4Yae HamaJeHUs BOOPYXEHHOTO JINLA, SBISAETCS
UTHOPUPOBAHKME CyJaMHU HEOOXOAMMOUW OOOpOHBI CCHLIAsICh HAa HECOOTBETCTBHE
00OpPOHBI OMTACHOCTHU MOCATATENIbCTBA.

[IpumMepoM MOXKET CIYXKUTh JEJI0, pacCMarpuBaeMoe AIEIUISIUOHHBIM CyIOM
[T-o#t oGmactu. Tak, Cyl M3MEHWJ MPUTOBOP Cyda MEPBOM WHCTAHIIMU U TMPU3HAI
BUHOBHBIM JIMIIO B COBEPIICHUH MPECTYIIeHUs, peaycMorpeHHoro cT.108 YK PO.
ApPryMEHTUPOBAHO TaKOE€ pElIeHHE ObLJIO TeM, YTO NMPUMEHEHHBIH CHOCO0 3alluThl
SBHO HE COOTBETCTBOBAJ OIACHOCTU IMOCATATENbCTBA WJIM OOCTAaHOBKE 3alllUTHI,
MOCKOJIbKY Y OOOPOHSIOIIErocs He ObLII0 HEOOXOAMMOCTH HAHOCHUTH yAapbl KOJIOYe-
PEXYIIMM NPEIMETOM B >KM3HEHHO BA)KHBIE OPraHbl JIByM JHMIAM, COBEPIIABIIMM
HanaJieHue, TOCKOJIbKY B MOMEHT HalaIeHus B pyKaxX MOCIEeIHUX HE ObLIO KaKUX-THO0
IpEeIMETOB, KOTOPBIMM OHU MOIIM Obl yrpoxkarh [CropaBka Mo pe3yibTaraMm

00001eHus cyneOHol npaktuku]. To ecTh B 3TOM cily4dae Cya MPOUTHOPUPOBAI TO
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06CTO}ITCJII>CTBO, YTO HallaJaBIIMX OBLI10 JABOC.

OnHAako IpakTUKa HE CTOMT HAa MECTE, IOITOMY Mbl MMEEM TEHICHLHIO K
MOJIOKUTENIbHBIM PEIICHUSM TaKUX CUTyaluui. Tak, B APyroM Jeje B COOTBETCTBUU C
obctosTenbeTBaMu Jena 11, cacascs ot mo6oes co cropons! P. u ., cOuBHIMX €ro ¢
HOI, NpPWKABIIMX K IMOJy M HAaKMHYBIIMX KYpTKY Ha TOJOBY, BBICTPEIWI U3
HE3apETUCTPUPOBAHHOIO PEBOJIbBEpPA B HAMAMAMOIIMX, YE€M MNPUYUHWI OJIHOMY
HanaJarmeMy CMepThb, a IpyroMy JIETKUI Bpes 310poBbo. Cyn nnpusHain aevicrsus 111,
COBEPIIICHHBIMHU B COCTOSIHUHM HEOOXOAMMOW OOOPOHBI, TaK KaK UMeJIa MECTO TpyIna
Hanaznapmux [CrpaBka 1o pesynbraram 00001IeH s cyaeOHOM MPaKTUKHU .

Taxxke CylecTBYIOT TPYIHOCTH B pa3sTpaHUYEHUM HAMAJCHUs T'PYIIbl JUL U
HaIlaJICHHUsI OHOTO JIMIA, KOTOPOE HAXOAWIOCh B KOMIIAHUH APYyrux jdoaci. Pazauma
B ATOM cllyyae O4YeHb cylllecTBeHHasd. Kak cienctBue, B Cy/ie BO3HUKAIOT IPOOIEMbI
P JOKA3bIBAaHUHU TOTO (PaKTa, YTO HaIaIeHUE ObLIO COBEPILIEH MMEHHO TPYHIIION JIHII,
a HE OTACJIBHBIM JUIOM, KOTOPOE IMPOCTO HAXOIWIOCHh B KOMIIAHHWH. 33 3THUM TaKXKe
clieayeT npodiaema nepcoHaIn3auy 0OOPOHbI U IPUUUHEHUS Bpea.

Tak, Hanpumep, T-kuil paliOHHBIM CyJ NPHU3HAJI BUHOBHBIM JIMLO, KOTOPOE,
OOOpOHSISICH OT HAamaJeHWs MapHs, NPUYMHMUIO BpEA €ro JAEBYyIIKe, MO OIIHNOKe
BOCIIPUHSIB €€ YYaCTHHUIEH TpyNIbl JIMI, KOTOPbIE COBEpIIAIOT HamajaeHue. B atom
Clyyae Cyld HE IpHU3HaN IMApHS WU JAEBYLIKY TPYINIOW JHUL, KOTOPbIE COBEPLIAIH
HanaJeHue, MOCKOJIbKY OTEpIIEBIas JEBYIIKA HE IPUYMHSIIA BPEla U HE NMENIa LENIN
ero npuyuHUTh. Cya OTMETWIJ, YTO HAalaJeHUEeM TpPyNIbl JUL CIEAYyeT CUUTATh
COIVIaCOBaHHbIE AEMCTBUS ABYX MJIM OOJI€€ JIUL, KOTOPBIMU IPUMEHSETCS] HACUIINE WIIN
CO3/IaeTCsl peajibHas yrpo3a €ro NPUMEHEHMs] K MOTEpHEBIIEMY ISl JTOCTHKEHUS
npectynHo# nenu [CrnpaBka 1o pe3yjbrataM 00001IeHs CyaeOHOM MPaKTHUKH .

B Ttakux ciydasx, Mo HameMy MHEHHIO, CyJaM He0o0XO0IuMO 00s3aTesIbHO
YUUTBIBATh CTENIEHb OCO3HAHUS 3alUIIAEMbIM JIMIIOM, KEM COBEpPILAETCS HanaeHue,
CO3A0T JIK YTPO3y APYTrHeE JINIA, a TAKKE HAIMYHE OCHOBAHUM ISl TAKOTO OCO3HAHMS.

Henb3s HEe OTMETUTH Takke MpOOJeMy OMpEIeNieHUsT BPEMEHH, C KOTOPOIo

HamaJCHHUC CUUTACTCA COBCPIICHHBLIM rpynnoﬁ JUIl 1 BpPpEMCHH, C KOTOPOIO OHO
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nepectaeT ObITh TakOBBIM. Tak, 1o aenam Ne 357/9663/17 u Ne 462/6066/16-k cynamu

ObUTM TIpU3HAHBl BUHOBHBIMH JUIIA, 3al[UIIABINMECS OT HAMaJeHUS, MOCKOIBbKY B
MOMEHT TPUMEHEHHS JIUIIOM OPYKUS M HEMOCPEACTBEHHO TEpe 3THM MOMEHTOM,
HarmaaBMUi ObLUT TOJBKO OJHUM, MOCKOJBKY APYTHe JUIAa HaMaJCHUE MPEeKpaTHIN
[CnpaBka 1o pesyabraram o000ImeHus cyneOHoi nmpaktuku]. [lo HameMy MHEHHIO,
TaKO€ PEIICHUE CYIOB HECIPABEIIMBO, MOCKOIbKY JIMIIO, KOTOPOE 3aIUIIAETCS OT
HamaJeHUsT  OJHOBPEMEHHO  HECKOJNBKMX  YEeJIOBEeK, YacTo HE  ycIleBaeT
COPUEHTHPOBATHCSA U CICIUTH 3a BCEMH HAMaJalouMMHI — KTO U3 HUX €Ille [JIaHUPYyeT
Hanajarh, a KT0 OObEKTUBHO MPEKPATUII CBOE HaraIeHHUE.

Camble 00JIbIIINE CIIOKHOCTH B OIIPEIEICHUN TPEEIIOB HEOOX0IUMOM 000POHBI
BO3HHKAIOT y CYZIOB IPH HaMaJCHUU TPYIIBI MPECTYTHUKOB Ha Tpynimy Jmil. Crenyer
3aMETHTh, YTO B TAaKUX CHUTYyallUsX CyldaM HEOOXOJAMMO YYHUTBIBATH TO, YTO TpHU
HaraJeHUU OJHOW TPYIIIHI JIUI HA APYTYIO TPYIITY JHII (€CITU TMOCIEAHSS IPECIeyeT
IIeb 3aIUTHl OT TAKOTO HAIAJCHWs) JaHHAs TPYyIIa JIAI U OylIeT HaXOIWUThCS B
COCTOSIHUM HEOOXOAMMOM 00OPOHBI U BBICTYIATh CYOBEKTOM HEOOXOAMMOM 00OPOHBI.
B TakoM ciydae pedb UAET O KOJUIEKTUBHOM 000pOHE.

Wtak, mpoBeeHHOE WCCIENOBAHUE TIO3BOJISIET BBIICIUTH YCIOBHS, TMpU
KOTOPBIX HCKJIIOYAeTCsl TMPEBBINICHHE TMPENeIOB HEOOXOMUMON OOOpOHBI TIpH
HamaJCHUM TPYIITH Jui. K HIM MOYXHO OTHECTH:

1) Hanuure cyObeKTa — TPYMIbI JIUIL;

2) coBeplIeHHE TPYNION JHI] OOIIECTBEHHO OMACHOTO CSHHS TOCPEICTBOM
HamnaJcHUs;

3) cyObeKTHBHAsS CTOPOHA TPYMIIBI JIMI] COCTOUT B BUJI€ YMBIIUICHHOW (DOPMBI
BHHBI, a TAK)KE OCO3HAHMS YYaCTHUKAMH OOIITHOCTH CBOWX JICHCTBHIA;,

4) Heobxoaumasi 000pOHa MMPUMEHSIETCS CBOCBPEMEHHO;

5) HeoOxonumasi 000poHa HarpapiieHa UCKIIOYUTEIBHO HA YYACTHUKOB TPYIIIbI
JIVIII, COBEPIIAIONINX HaMaIeHuE.

AHanmu3upyst CyneOHyI0 TpPaKTUKy B YaCTU HAMaJCHHs] TPYNIBI JIMI TPH

MPU3HAHUY HEBUHOBHBIMHM JIEUCTBUS OOOPOHSIONIETOCS JIMIIA, CJIEAYET BBIICIUTH
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CJIEYIONINE MPAKTUYECKUE MTPOOIEMBI.

- TPYAHOCTHU B pa3rpaHUYEHUU HAIaJE€HUsl TPYIIIbI JUI U HAMaJeHUs OZHOTO
JU1a, KOTOPOE HAXOAWJIACh B KOMIIAHUU JIPYTUX JIFOJICH.

- mpobaeMa nepcoHanu3auu 00OpOHBI U MPUYUHEHUS BpeJa NpU HaraJIeHuu
TPYIIIBI JIUI] WK OMTMOOYHOTO BOCHIPHUATHS 3aIUIIAEMBIM JIMIIOM TaKOTO HaraJICHHUS
KAaK COBEPIIAEMOTO IPYNITON JINII;

- mpobremMa OmpeNesieHUs BPEMEHH, C KOTOPOTO HamajJeHHe CUYUTAeTCs
COBEPIIIEHHBIM T'PYIITION JIUI] U BPEMEHH, C KOTOPOTO OHO MepecTaeT ObITh HAallaIeHUEM
TPYIIION JIULL.

Wtak, ananu3 cyneOHOW TMPaKTUKU T[IOKa3aJ, YTO CErOoJHA CYIIECTBYET
MHOTOUHCJICHHBIE TPOOJEMbl TpH KBATU(PUKAIMK JCSHUA TPU TPEBHIIICHAN
Heo0xonuMoi 000poHbIL. B 11ensax obecnieuenust eAMHOOOpa3us MPAKTUKU IPUMEHEHHUS
HOPM O HEOOXOIMMOW 000pOHE, HEOOXOAMMO, YTO Obl B mocTaHoBieHUHU [lneHyma
BepxoBHoro Cyna P® Oblium AeTalbHO pPa3bsCHEHbl PACCMOTPEHHBIE CIIOPHBIC
cutyaiiud. Ho B m1000M ciydae cCyabl JOMKHBI TMPUACPKUBATHCA TPUHIIMIIA
CYObCKTMBHOTO BMEHEHHS, a TaKXe BCE HE YCTpPaHCHHBIE COMHCHHUS, HE
OTPOBEPTHYTHIC NMOKA3aHUS, TPAKTOBATH B MOJIb3Y 3AIIUIIAIONIETOCS JIUIIA.

Takum 00pa3oM, MHCTUTYT HEOOXOAMMON OOOpPOHBI, KaK CaMOCTOSTEIbHbBIN
WHCTUTYT YTOJIOBHOTO TpaBa, UMEET CBOM CBOMCTBA, XapaKTEPHU3YIOIIUE OCHOBAaHHE
BO3HUKHOBEHUS COCTOSIHUSI HEOOXOIMMOTO 0OOPOHBI U MPU3HAKU JJAHHOTO YTOJIOBHO-
MIPaBOBOTO SIBIICHMSI.

OcHoBaHUSI HEOOXOAUMOUW 0OOPOHBI MOTYT OBITH MPABOBBIM M (HDAKTHUECKUM.
VYcnoBus mpaBOMEPHOCTH HEOOXOAMMOM 000POHBI — 3TO HanboJIee 3HAYMMBII aCTICKT
MIPU aHaJIN3€ BCEX OOCTOSATEIBCTB, MCKITIOUAIOUIUX MPECTYIMHOCTh JCSHUS. YCIIOBHUS
HE0OXOMUMON OOOpPOHBI - COBOKYMHOCTH OOCTOSITEIBCTB, MPU HAIUYUU KOTOPBIX
WCKITFOYAeTCS OTBETCTBEHHOCTh 3a NPUYMHCHHE Bpena IMocsrammeMy. JlaHHbie
YCIIOBHSI YICHBIMH TOAPA3ICIISIOTCS Ha JIBE TPYIIIBI: OTHOCSIINAECS K TOCATATeIbCTBY
U oTHOCsIMECH K 3amuTe. CoOtofeHre YCIOBHM JTUIIOM, HAXOIAIIUMCS B COCTOSIHUN

HEO0OXOMMOM OOOpPOHBI, CBUJIETEIILCTBYET O TOM, YTO €ro JIEUCTBUS COOTBETCTBYIOT

BepHyTbCAa B KaTanor rotoBbIX AUMNSIOMOB U MAarMcTEpPCKUX AnccepTaumm
http://y4ebHnkn.nHpopm2000.pd/diplom.shtml



Y3HanTe CTOMMOCTb HanMcaHWs Ha 3aKa3 CTyJeHYeCKMX U acnupaHTCckux pabot
http://y4ebHunkn.mHdpopm2000.pd/napisat-diplom.shtml

53
HOpMaM IIpaBa, T. €. SABJIAIOTCA IIPAaBOMCPHBIMU.

[TpeBbilieHHEM TPEAEIOB HEOOXOAUMOW OOOPOHBI SIBISETCS YMBIIUIEHHOE
HAaHECEHHE IMOCATAIOLIEMY BpEIa, KOTOPBIM SBHO HE COOTBETCTBYET OIACHOCTH
NOCSTaTeNbCTBa WM OOCTaHOBKE 3aluThl. lIpeBbllieHne mpenenoB HeoOXOqUMON
OOOpOHBI BJICUET YTOJOBHYIO OTBETCTBEHHOCTH TOJIbKO B CiydYasX, CIEHUATbHO
IPETYCMOTPEHHBIX YTOJIOBHOM 3aKOHOJIATENIbCTBE.

He MoxeT paccMaTpuBaThCsl BONPOC O MPEBBIINICHNUN MIPENETIOB HEOOXOAUMOM
OOOpOHBI MPH 3aIIUTE OT MOCITaTeNIbCTBA, COMPSKEHHOTO C HACHIIMEM, OTIACHBIM IS
YKU3HU WM yTPO30M HEMEIJIEHHOTO IIPUMEHEHHUSI TAKOTO HACUIIHSL.

AHanu3upyst cyaeOHyH TpaKTUKY, OBUIM  BBIABICHBI  OIpPEIEICHHbIC
IpakTUYecKue mpolneMbl. PaccMOTpeHbl OCOOEHHOCTH MPEBBIMICHUS MPEIEIIOB
HE00XOAMMON 0OOPOHBI IPU UCTIOJIB30BAHUU OPYKHUS, BO3MOKHOCTH HEOTPAHUYEHHON
0o00poHbl. bbuin ompeneneHsl W NpPOAaHATU3UPOBAHBI YCIOBUSA, IPU KOTOPBIX
WCKJIFOYAETCSl TPEBBIIIEHUE MPENeoB HEOOXOAMMOW OOOpOHBI NpH HamlaJeHHUH

I'PYIIIILI JINI, UCCIICAOBAHBI U OIIMCAHLI IIPAKTHYCCKHUC HpO6J'I€MI>I.
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I'TIABA 3. OTJIMYME HEOBXOIMMOIM OFOPOHBI OT CMEXXHBIX

NMHCTUTYTOB

3.1. HEOBXOUMA I OBOPOHA 1 KPAMH I HEOBXOIVMOCTbD

JleficTBHs B yCIIOBUAX KpalHEH HEOOXOOUMOCTH, KaK IPaBWIIO, 3aTPAaruBarOT
MHTEPECHl JMYHOCTH, HENPHUYACTHOM K BO3HMKHOBEHHUIO OKCTPEHHOM CHUTYallHH.
Crnemyer OTMETHTB, YTO KpalHss HEOOXOAMMOCTh M HeoOXoaumas 00OpoHa Kak
OCHOBaHUS Il OCBOOOXKJEHHUS OT YrojJOBHOM OTBETCTBEHHOCTH HMEIOT OOLIUE U
pasnuuHble npu3Haky. [Ipu 3TOM UMEHHO ysiCHEHUE pa3Iuduil OyJ1eT criocoOCTBOBAThH
ONPEAEICHNUIO YCIOBUWA MPABOMEPHOCTH JIEMCTBUM B COCTOSHUM KpallHEH
HEOOXOAMMOCTH.

Kpaiinss Heo0X0qUMOCTh BMECTE C HEOOXOAMMOW 00OPOHOM OTHOCUTCA K YUCITY
OPEBHEUMIIMX IPABOBBIX HWHCTUTYTOB. YIOMHMHAHWA O TOHATHHM  KpallHEN
HEOOXOIUMOCTU cofepxarcs yxe B Yiokenun 1649 1. Hanuume B YrojioBHOM
3akoHozaTesbcTBe PD HOpM 0 KpaliHel He0OXOAMMOCTH UMEET COLUAIBHO-TIPABOBOE
3HAUE€HUE, IOCKOJIbKY B HEW YKa3bIBAETCS HA MPECTYIHBIA XapakTep IACHUCTBUM,
BHEIIIHE MTOANAIAIOIIMX 1O/ TPU3HAKKA COCTABA IPECTYIUICHUS, OJHAKO HAITPABJIEHHBIX
Ha YCTpPaHEHHE OIIACHOCTH, YTPOXKAIOLIEH MpaBaM W HHTEpecaM, OXPaHIEMbIM
3aKOHOM.

CommacHo cr. 39 VK He sBusercsa NpecTylUIeHMEM NPUYMHEHUS Bpeaa
IPABOOXPAHIEMbIM MHTEpECaM B COCTOSHUM KpailHel HeoOXOIUMOCTH, TO €CTh AJIs
YCTPaHEHHsI ONACHOCTH, HEMOCPEACTBEHHO YIpOXKAIOLIEH JIMLY WU OXPaHIEMbIM
3aKOHOM TMpaBaM »3TOT0 YEJOBEKa WM JPYruxX JIMI, a Takxke OOIEeCTBeHHbIM
MHTEpecaM WIA UHTEepecaM ToCyapcTBa, €ClIM 3Ty OMACHOCTh B JaHHONW OOCTaHOBKE
HEJb34 ObUIO YCTPAHUTH APYTUMH CPEACTBAMU U, €CIU MPU ATOM HE ObLIO AOMYIICHO
MPEBBIIICHUE MPEACIIOB KpalHel HeOOXOIUMOCTH.

Hanpumep, no neny 066110 ycTaHOBIEHO, uTO A. npuexain u3 B. Bo nBop b., rie

yke Haxonuucs [ (oter A.) 715l BBISICHEHUSI HEKOTOPBIX 00CTOSTENBCTB (IKOOBI (hakTa
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kpaxu peiObl B.). Ilpu pasroBope mexnay A. u b., koTopbiii oTpunian (HaxkT Kpaxw,

BO3HHMKJIa ccopa. b. cxBaTui pykamu JomaTy, KpH4YaJl, 3aMaxHyJCs JIONAToH, a
MIOCKOJIbKY OTeIl 0OBHHSeMOro — . CTosI, mepKa pyKdu B KapMaHax, MPUMEPHO Ha
paccrosauu 1,5 M ot b, To 00BUHsAEMBIN A. BOCIIPUHSUT MOJHATYIO BBEpPX JIOMATy Kak
pEANbHYIO YIpO3y KM3HU OTLA U MOTOMY YAapui KyJakoM B JMLO b., KOTOpBIN yran
Ha SITOAMIBI HA 3€MJIIO M BBIIYCTHJI JIOTIATY U3 PYK.

Cyn npuiien K BbIBOY, YTO MOTEPIEBIIN b., B3sIB Jonary B pyKu, MOT CUUTaTh
ce0st HaxOISIIIUMCS B COCTOSTHIH He0OXoaumMoi 060poHbl. OHaKo A., YBHIIEB B pyKax
paszbsapenHoro b. ynonary, kKoTopoi mocieqHUu MOr YOUTh WM MOKAJICYUTh KakK €ro
otua I, HaXoaWyICst B COCTOSIHUM KpailHeW HeOOXOAMMOCTH, yAapuil KyJakoM B JIUIIO
YHABIIETO Ha 3eMill0 b., BBIMYCTHBIIETO U3 pyK Jonary. [loatomy B meucTBusx A.,
KOTOpbIA ynapuB b. W HaHec eMy JIerKUe€ TEJIECHbIE MOBPEXKICHMS, HET COCTaBa
NPECTYIUIEHUs, Bellb A. TaKUM 00pa3oM MpPeJOTBPATUI COBEPILIECHUE PYroro Oosee
TSDKKOTO TPECTYIUICHUST — YOMWCTBA WJIM YBEUbsl JIOMATOW APYTUX JHI U B €ro
NENUCTBUSX €CTh KpaiHss HeoOxonumocTs [[IpuroBop bparckoro ropoackoro cyna]. Ha
Halll B3MJISAI, CYJl IOMYCTUJI OIIMOKY, KBATUDUITUPYST NEUCTBUS A., KAaK COBEPIIICHHBIC
B COCTOSIHMM KpaiiHel HeoOxomumoctu. lIpencraBisercs, 4to A. Haxogujics B
COCTOSIHU MHUMOM 0OOPOHBI.

N3 BBIIENIPUBEAECHHOTO MOYKHO 3aKJIFOYHUTh, YTO ACHWCTBUE MPUMEHSETCA JIs
YCTPAHEHHS] OMACHOCTH CO CTOPOHBI SKOOBI HAMaJaroIIero JIWIA, TaKUM 00pa3om,
LETIBIO ABJISIETCA YCTPAHEHNE OMACHOCTH CO CTOPOHBI ATOTO juua. [Ipm aToM 1ensro
HEOOXOMUMOM OOOpOHBI SABJISETCS 3alldTa JUIa OT OOIIECTBEHHO OIAaCHOTO
MOCATATeNIbCTBA, C ATOM IENbI0 U JEHCTBOBAT A., olMO0YHO NpuHsB nercTBus b. 3a
OOILIECTBEHHO OMAcHOE MocsrarenascTBO. [IpuBeneHHbI nmpumep eme pas HarisaHo
JEMOHCTPHUPYET BaXKHOCTH BOIPOCAa O Pa3TPaHUYCHUH WHCTUTYTOB HEOOXOIUMOM
000pOHBI U KpaitHel HeOOXOTUMOCTH.

B ropuanudeckoii iureparype CyuecTByeT MHOTO HayUHBIX Te(PUHUIINI KpaliHen
HEOOXOAMMOCTH:

—KaK COCTOJdHHC, IIpyU KOTOPOM JIMOO TOJBKO IIYTEM JCAHHUA MOKCT
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NpeaAoOTBpaTUTL  OIIACHOCTb, YI'POXKAIOIIYIO JTIOOBIM OXpaHACMBbIM  3aKOHOM

UHTEpEecaM, a COBEPIICHHOE JESIHHUE M0 BHEITHUM NPHU3HAKAM HE JOJDKHO BKIFOYATh
B ce0sl MPU3HAKOB HEOOXOIMMOI 0OOPOHBI;

—KaK COCTOSIHME JIMIIA, KOTJAa OHO TOJBKO ITyTEM COBEPUICHUSA ACSHUS, HE
SBIIAIONIETOCS aKTOM HEOOXOIMMOM OOOpOHBI, HO MOJIMAJAIOLIEIO MO MPU3HAKU
nesiHusl, npeaycMorpeHHoro Ocoboit yacteio YK, MOXeT npe1oTBpaTUTh OMacHOCTb,
IpO3SIIYI0 MPUYUHEHUEM OoJiee 3HAYUTEIBHOTO Bpela, YeM Bpeld, MPUYUHEHHBIH
Ha3BaHHBIM JICHCTBHEM JINLIA;

—KaK COCTOSIHUE UMEIOLIENCS OMACHOCTH JUIsl OXPaHsIEMOro 3aKOHOM HHTEpeca,
KOTOpasi MOXKET ObITh yCTpaHEHa HE MHA4e, KaK IIyTeM MPECTYIHOTO ACSHUS, U MPH
3TOM HE 3aKJIFOYAOIIETOCs B OTPAXKEHUU HEIPABOMEPHOTO HAIIAICHHUS;

—KaK COCTOSIHME, NpPH KOTOPOM YCTPAHSAETCS ONACHOCTb, YIPOXKAKOIIas
3aKOHHBIM @IpaBaM M MHTEpecaM JIOObIX CYyObEKTOB — JIMILY, OpraHu3aluHu,
roCy/1apCTBY WA OOLIECTBY;

—IOJIOKEHHE, TPH KOTOPOM MOXHO YCTPAaHUTh OIACHOCTHh TOJBKO ITyTEM
COBEPILIEHUS JESHUS, IPU3HAKU KOTOPOTO MPEIYCMOTPEHBI YTOJIOBHBIM 3aKOHOM.

OOBEKTOM OIAaCHOCTHU BBICTYIAIOT MIpaBa HaXOSIIETOCsS B COCTOSTHUM KpailHen
HEO00XOIMMOCTHU JIUIA, UHTEPECHI IPYTUX JIULI, TOCYAApCTBEHHbIE MJIM OOILIECTBEHHbIE
uHTepechl. [Ipy 3TOM B IOpHIMYECKON JUTEparype BEPHO IOAYEPKHUBAETCS, YTO
YTOJIOBHOE ITPABO B PAaBHOM CTENEHU JONYCKAET YCTPAHEHUE ONTACHOCTH, YTPOKAOIIEN
roCyJapCTBEHHbIM, OOIIECTBEHHbIM HWHTEpEcaM, 3a CuYeT MPUYMHEHUSI MEHee
3HAYUTEIBHOTO yliepOa HHTepecaM 1 IpaBaM JUYHOCTU U HA0OOPOT.

CrnenyeT OTMETUTbh, YTO UCTOYHUK OMACHOCTH MpHU KpaiHeld HeoOXOIUMOCTU
CYIIECTBEHHO OTINYAETCS OT UICTOUHMKA ONTAaCHOCTHU NP HeoOxoaumoin obopone. Ecin
B IOCJIETHEM CITy4ae UM UCKIIIOUMTEIBHO OOIIECTBEHHO OMACHbIE JEHCTBUS JIONIEH, TO
B CUTYallMM KpailHel HEOOXOUMOCTH UMHU MOTYT OBITh:

1) nelicTBuUs CUl TPUPOIHBIX SBICHUN (HABOAHEHUE, 3€MIIETPSICEHUE, YparaHbl,
BBIOT'a, CUJIbHOE TIOXOJIOAAHKE, MTOXKAap, APYTOe CTUXUIMHOE SBJICHUE);

2) nercTBUs TEXHUYECKHUX (PAKTOPOB (HEUCHPABHOCTh TEXHUUYECKUX YCTPOUCTB,
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HapylUIEHUE PEeKUMa PadO0Thl ABTOMATU3UPOBAHHBIX CUCTEM, aBapUsl U T.I1.);

3) nmoBesieHHE KUBOTHBIX (HamMaJeHHe pa3bIPEHHOTO ObIKa, AUKUX >KMBOTHBIX,
OCIIeHCTBO KUBOTHBIX H T.II.);

4) hu3noIOoTrNYECKHE U MATOJIOTHYECKHUE MPOIECChI, TPOTEKAIOIINE B OPraHu3Me
yesoBeKa (oo, IPUCTyM O0JE3HU, PAHEHUS, POJBI U T. I1.) U T.II.

JINCKyCCHOHHBIM BOIIPOCOM SIBJISIETCS. KAaKOW WHCTUTYT peaau3yercs MpH
HanaJieHUM OIACHBIX >KMBOTHBIX, B TOM YHCJI€ HaTpaBICHHBIX JIOAbMHU. OCOOEHHO
BXXHO ONPEIEIUTh, OYIET U CUYUTAThCS JIMIIO, HATPaBUBIIEE IKWBOTHOE,
«BOOPY>KCHHBIMY.

M.M. TIlame-O3epckuii yKa3bBa€T TPU BO3MOXKHBIX BapUAHTHI Pa3BUTHUSA
COOBITHIA:

1) ®UBOTHOE UCIIONB3YETCS €TO BIAJCIbIIEM KaK CPEACTBO MOCATATENIbCTBA;

2) KMBOTHOE, MpPHUHAJICKAIIEe KaKOMYy-IHOO JHIly, HamagaeT 0e3 BIMSHUSA
3TOrO JIUILA;

3) )KUBOTHOE UCIIOJIb3YETCS KaK CPEJICTBO MOCATATEIbCTBA TPETHUM JIUIIOM (HE
cobctBeHHuKoM) [ITame-O3epckuid, c. 45].

B nepBom ciydae 3amuTa OT HamajeHUs KMBOTHOTO COMPOBOXKIAETCS €Tro
paHEHUEM WM YHUYTOXKCHHUEM, OHA JOJDKEH pPAacCMAaTPUBATLCA 110 TIPaBHIIAM
HEe0oOXomUMoOl OOOpPOHBI, TOCKOJIBKY Takas OOOpOHa CBsi3aHA C TNPUYHHEHUEM
UMYIIIECTBEHHOTO yiiepOa Biajaenbiry )kuBoTHOTO [[lame-O3epckuid, c. 45].

B.B. OpexoB cormamaercs ¢ 3T0M MO3UIKUEN U OTMEYAET, YTO ACSTHHUE JIMYHOCTH
— 9TO HE TOJIBKO (pU3UUECKasl IeITEIbHOCTh, HO U IPUMEHEHHUE €10 «JTI0OBIX CPEICTB,
JKUBOTHBIX M Jaxe Cuil  npupois». CylnHOCTh  OOIIECTBEHHO  OIMACHOTO
MOCATATEeNIbCTBA HE MEHSCTCSI M HE 3aBHUCHUT OT CIIOCOOOB M CPEICTB IMOCATATEIIHCTBA
[Opexos, c. 62].

B apyrux JaByx ciy4asx 3amuTa OT HalajeHUs >KUBOTHOTO JIOJDKHA
paccMaTpuBaThCcs 3a IMpaBHJIAMH KpaliHeW HEO0OXOIMMOCTH, TOCKOJBKY BIIAJIEIICI]
YKUBOTHOTO B IMOCSTATEIHCTBE YUACTHS HE IPUHUMAET U UMYITICCTBEHHBIN BPEJl €My HE

IMPHUYNHACTCA. I1o >TuMm xe ImpaBujiaM JOJIZKHO paCcCMarpruBaTLCA WU HAMAJACHHUC JUKOI'O
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xuBoTHOTO [Ilame-O3epckuii, c. 45].

Takum 00pa3zoM, MEXIy HWHCTUTYTaMH HEOOXOIAMMOM OOOpOHBI W KpailHeu
HEOOXOMUMOCTA  CYIISCTBYIOT  OmNpeieiieHHble  orTauums. llenmpro  kpaiiHein
HEO0OXOIUMOCTH SIBJISIETCSI CAaMO YCTPaHEHHUE OMTaCHOCTH, a PU HE0OX0IMMOI 000pOoHEe
- 3TO 3alIUTa OT OOIIECTBEHHO OMACHOTO MOCATATENbCTBA. TakKe CylIeCTBYIOT U TaKne
OTJINYUS, KAaK KMCTOYHHK ONACHOCTH, COOTHOIIEHHWE pa3Mepa NPUUYMHEHHOTO U

NpcaoTBpaliCHHOI0 BpCaa, JUIO, KOTOPpOMY IIPUIHUHACTCA BPCIA U T.II.

3.2. HEOBXONMA A ObOPOHA U ITPUYNHEHUE BPEJIA T1IPU
SAAEP)KAHUUN JIMLA, COBEPIIUBIIEI'O ITPECTYIIJIEHUE

CpaBnenue conepxanus cT. 37 YK PO «Heobxonumast o6opona» u ct. 38 YK
P® «lIpuunHeHnne Bpena mpu 3aiep:KaHUU JIMIA, COBEPIIMBUIETO IPECTYIUICHUE
JIeJIaeT OYEBUAHBIM TO, YTO HEOOXoauMasi 0OOpOHa JNOIYCKAETCS MPHU 3alIUTE OT
OOIIIECTBEHHO OMAaCHOTO IMOCATATeNIbCTBA, TOTAA KaK MPUYMHEHHE Bpela BO3MOXKHO
JIUIIB TIPU 33JIEpKAHUM JIMIIA, COBEPIIMBIIETO NpecTymieHue. [Ipecrymienue - 3To He
TOJILKO OOBEKTHUBHO OIMACHOE, HO M 00s3aTeNIbHO BUHOBHOE JiesHue. ClieoBaTeNbHoO,
HENb3sl CUUTaTh OE€3pa3JUYHBIMU IS 3aJCP’KUBAIOIIETO HEBMEHSEMOCTh WIH
HEJOCTHMIKEHHE BO3pacTa YroJIOBHOM OTBETCTBEHHOCTH JIMIIA, COBEPIIUBIIETO
OOIIIECTBEHHO OMACHOE JIeSHUE.

B cnydae oxkoHYaHuUs HamaJeHUsI U OCO3HAHUS ITOTO 3AlMINAEMBIM JIUIIOM
COCTOSIHUE HEOOXOTUMON OOOpPOHBI HMCKIIOYAETCS, OJHAKO BO3HHMKAET IPaBO Ha
3a/iepKaHKe NPECTYITHUKA.

XapakTep NPUUYMHEHHOTO TNPECTYNMHUKY Bpeaa MpH €ro 3aJep>KaHuM, I10
aHAJIOTHH C JICHCTBUSIMHU B COCTOSSHHUHM HEOOXOIUMOW 0OOPOHBI, HAXOAUTCS B MPSIMOM
3aBUCHUMOCTH OT CTENEHHW OOIIECTBEHHONW OIACHOCTH COBEPIICHHOTO JIUIIOM
MpPECTYIUICHUS U 0OCTaHOBKH 3ajiepkaHus. [Ipu 3amepkaHuu JuIa, COBEPIINBIIETO
MpEeCTyIIEHNE, KaK U TIpu Heobxoaumon ob6opone, mpemxycmorpenHoit 4.2 ¢t. 37 YK

P®, npuunHeHwe Bpena MNPECTYNHUKY YIOJOBHOE 3aKOHOAATENbCTBO IPU3HAET
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IMpaBOMEPHLIM TOJIBKO B TOM CJIy4dac, €CJIHU IIPU 3TOM HE OBLIO JOIMYIICHO IMPCBBINICHUA

HEO0OXOMMBIX JIJI 3TOTO Mep [ YronoBHoOe npaso, ¢.113].

Tenepr mpoBeAeM OTAWYUSA OSTUX HWHCTUTYTOB, IIOCKOJIBKY TIO CBOEH
IOpUIMYECKON MPUPOJIE OHU PaA3HBIE.

3ajep:kaHue Jula, COBEPIIMBIIETO MPECTYIUICHUE, MOXET MPOU3BOJUTHCS U
MIPU OTCYTCTBUU HEMOCPEICTBEHHOMN OMACHOCTHU COBEPILICHUS 3a]I€PKUBAEMbBIM JIUIIOM
OOIIIECTBEHHO OMacHOro mocsararenbcTBa. [Ipu 3TOM 3ajep)kaHue TaKoro JIiMia
OCYILIECTBISIETCS C EIbI0 JOCTAaBUTh €r0 B OpPraHbl BIACTU U TEM CaMbIM IPECEUb
BO3MOYKHOCTb COBEPILICHHS] UM HOBBIX MPECTYIUICHUIA.

Ecnu B xozme 3amepikaHusi 3aJiepKMBAEMOE JIMII0 COBEPIIAET OOIEeCTBEHHO
OMACHOE€ TOCSTATEIbCTBO, B TOM YHUCJE COMNPSIKEHHOE C HACWIMEM, OMACHBIM s
KU3HHU 3aJIEPKUBAIOIIETO €ro JUIa WM HWHBIX JIUI, JIMOO C HEMOCPEACTBEHHOM
yIpo30i MPUMEHEHMUS] TaKOro HACWIMs, NPUYMHEHHWE Bpelaa B  OTHOIICHUU
3aJIep>KMBAEMOT0 JIMLA CIEAYeT paccMarpuBarh IO NpPaBWJIAM O HEOOXOAMMOU
ob6opone (ctatbsi 37 YK PD).

[IpaBo Ha 3anep:kaHHe JTMLA, COBEPILMBILETO MPECTYIIEHUE, UMEIOT HE TOIBKO
YIOJIHOMOYEHHBIE Ha TO MPEICTABUTENN BJIACTHU, HO M WHBIC JHUIA, B TOM YHUCIE
MOCTpPaJaBIIMe OT OONIECTBEHHO OIMACHOTO JIeIHWS, WJIM CTaBIIME €ro
HETMOCPECTBEHHBIMU OUYEBUIIAMHU, WIIH JIUIA, KOTOPBIM CTAJIO IOCTOBEPHO U3BECTHO
o ero coBepuieHuu. [lonoxenus crtateu 38 YK PO MOryT NpruMEHSIOTCS B OTHOLLIEHUH
YKa3aHHBIX JIMI[ B Cjy4yae MNPUYMHEHUS HWMHU Bpela Mpu 3aJepKaHuu JIHUIIA,
COBEPIIMBILETO MPECTYIJICHUE.

B kadyecTBe pa3rpaHUUYUTENBHBIX KPUTEPUEB HEOOXOAUMON OOOpPOHBI OT
NPUYUHEHMS] Bpella IPH 3aJepKaHuu JIMIla, COBepIIMBIIero npecryrienue (ct. 38 YK
P®) crieqyer Ha3Barh LIEb U yCIOBHUA:

—  1edb HeoOXoAMMOW OOOpPOHBI — 3aIllUTa MPABOOXPAHSEMBIX UHTEPECOB;

IpU 3aJIep’)KaHUM — TPEAYNPEKICHUE COBEPIICHUS MPECTYMHUKOM HOBOTO
MPECTYIUICHUS,

—  HeoOxonuMas 0o0OpoHa MpPaBOMEpPHA M B ClydasX, KOTJa MOXHO ObLIO
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00OMTH MOCATaTeNIbCTBO IMyTEeM OercrTBa, oOpalieHusl 3a MOMOIIBI0 K JIPYyTrUM

JUIaM 4 T.J., a pU 3aJepKaHuU JHIa, TPUYUHEHUE BpeAa BO3MOXKHO, €CIH
MHBIMU CIIOCO0aMU 3aepKaTh MPECTYTHUKA HE yIaeTCs;

—  HeoOxomumasi 00OpoHa BO3MOXKHA  (IpaBOMEpHA) TOJBKO  IIPHU
JNEUCTBUTEILHOM HAPYIIEHUU WHTEPECOB Tpa)KAaHWHA, T.€. IPHU COBEPIICHUU
NPECTYIUICHUS, a 3a/iep>KaHre, BO3MOXKHO M TMOCJIE €r0 OKOHYaHHs, U B MOMEHT
MPUTOTOBJICHUS;

—  yOWiiCTBO, COBEPIICHHOE NpPU MPEBBILICHUH MPEAETIOB HEOOXOIUMO
00OpPOHBI — MPECTYIUICHHE HEOOIbLION TAKECTH, a YOUKUCTBO MPHU MPEBBILICHUN
Mep 3a/iep>KaHus — CPeIHEN TSHKECTH.

Beiie Ob11a paccMoTpeHa npobiema HeoOX0AuMOM 0OOPOHBI NPU Hara eHUH
KUBOTHBIX, HATPABIMUBACMBIX OMpEAeTIeHHBIM JUIIOM. OCTaeTCsl OTKPBITHIM BOIIPOC O
BO3MOXXHOCTH TPUYUHEHMSI Bpela XO35IMHY JKMBOTHOTO, KOTOPBIM HaTpaBIIMBACT
KUBOTHOE, TEM CaMbIM TMPEKPaTUB MocsrarenbcTBo. [lo Hamemy MHEHHIO, MOCIHE
YCTPaHEHUS OMACHOCTH CO CTOPOHBI )KUBOTHOT'O, 3alllMIIABIIEECs JIUIO OylIeT UMETh
IpaBO Ha 3ajepXKaHHe NPECTyMHHKA — TOTO JIMIA, KOTOPOE HATPaBUJIO >KMBOTHOE
[Opexos, c. 62].

[To Hamemy MHEHUIO, TaKOW TMOAXOJ] SBISETCA MPABWIBHBIM BBUIY TOTO, YTO
KUBOTHOE B OTJIMYHME OT JIPYTHX CPEACTB MOCSTaTeNbcTBA (MMUCTONET, TOTIOP U T.1.)
KUBOW M HE MOXKET MOJHOCTHIO KOHTPOJIMPOBATHCS UEJIOBEKOM. JKMBOTHOE B CHITY
CBOMX COOCTBEHHBIX MHCTHMHKTOB M TOBEJCHHUS MOXET JEWCTBOBAaTh 0€3 MOMOIIHU
npyrux. Emie oqHIM apryMeHTOM SIBISIETCS TO, YTO B CIIy4ae IPUYUHEHHS Bpea JIHILY,
HATPaBUBILIEMY >KMBOTHOE, OOLIECTBEHHO OIACHOE IOCSTaTeNbCcTBO HE Oyaer
HEMENJICHHO TMpPEeKpalleHO WM OTBJICYEHO. A TMOCKOJbKY OCHOBHOM IIEJNbIO
HEOOXOAMMOW OOOpOHBI  SIBISETCS TNPUYMHEHHE Bpeda M  HEMEMJIECHHOTO
MPEKpalieHUs] WM TPEJOTBPAIEHUs TOCATATeNIbCTBA, TO TaKWe JACUCTBUS TIO
OTHOIICHUIO K JIMIly, HATPaBIMBAIOIIEMY JKUBOTHOTO, HE OYyIyT CUHMTAThCS
COBEPIICHHBIMH B COCTOSSHUM HEoOXomuMoil 00opoHbl. CrenoBarenbHO, HaIHMUNE

HamaJicHusA CO CTOPOHBI JKMBOTHOI'O HC TIIO3BOJIACT IMPUYUHATL BPCA JIMIY,

BepHyTbCAa B KaTanor rotoBbIX AUMNSIOMOB U MAarMcTEpPCKUX AnccepTaumm
http://y4ebHnkn.nHpopm2000.pd/diplom.shtml



Y3HanTe CTOMMOCTb HanMcaHWs Ha 3aKa3 CTyJeHYeCKMX U acnupaHTCckux pabot
http://y4ebHunkn.mHdpopm2000.pd/napisat-diplom.shtml

61
HaTpaBHUBIIEMY TAaKOC JKUBOTHOC. B ,HaHHOﬁ CUTyallul BO3MOXXHO TOJIBKO 3aICP)KAaHHC

HaraaBIIero TMociie ycTpaHeHus onmacHOCTH. OMHAKO, €CIH Bpe] MPUUUHSACTCS IS
TOTO, YTOOBI BIIAJIEJCI] HE CMOT JIaTh HOBOW KOMaH/bl JKHBOTHOMY, 3TO MOYHO
paccMaTpuBarh, Ha Halll B3IV, KaK BPE, MPUYUHCHHBIA B COCTOSHUM HEOOXOAMMOi
00OpOHHBI.

Wrak, B JaHHOM pa3jeie OBUIM OIpPENeiICHBl KPUTEPHH pa3TpaHHYCHUS
HEOOXOMUMOW OOOpPOHBI W 3aJIepXKAaHUSA JIMIA, COBEPIIUBIICTO MPECTYILICHHE.
OTrpaHuyeHre TaHHBIX WHCTHTYTOB HMMEET OOJIBIIOC 3HAYCHHWE I MPaBUIBLHOU
YrOJIOBHO-TIPABOBOM OIIGHKW TNPUYMHCHHUS Bpela TPU HAJIMYUH OOCTOATEIHCTB,

HCKIIIOYAaOMUX IIPCCTYITHOCTD ACAHMA.

3.3. OTTPAHUYEHUE HEOBEXOJIMMOM OBOPOHBI OT MHUMOMU 1
[TPEXXJIEBPEMEHHOW OBOPOHBI

OgHuM W3 3HAUYMMBIX B CYJIEOHOM TMpaKTHUKE SBISICTCS OTIPAHUYCHHUE
HEO0OX0UMOM 000POHBI OT MHUMOM 000pOHBI. [1log MHMMOUM 000POHOI MOHUMAIOTCS
JeWCTBUS, CBA3aHHBIC C NMPUYMHCHUEM Bpella NMPH TaKUX OOCTOATENIbCTBAX, KOTJa
pearbHOro OOIIECTBEHHO OMAacHOTO MocAraTeahcTBa He ObUIO0. To ecTh 3T0 000pOHa
MPOTHUB MHUMOTO, Ha CAaMOM JIeJI€ HE CYIIECTBYIOIIETO MOCATaTEIHCTRA.

Kak ormeuana Y.W. 3apumnoBa, «...1€HCTBUS JIMIA, HAXOASAIIETOCS B COCTOSIHUU
MHHUMOM OOOpPOHBI, OTJIUYAIOTCS OT HEOOXOIUMOW OOOpPOHBI, TaK Kak OHU BCEraa
OOBEKTUBHO OOIIECTBEHHO OIACHBI: MHUMasi 00OpOHA HampapiieHa Ha OTPaKCHHE
HECYIIECTBYIOIIETO B JCHCTBUTEIBHOCTH HAMAJACHUS WM MPABOMEPHBIX ICUCTBUH,
KOTOpbIE OIIMOOYHO MPUHATHI 32 MPECTYNMHOE HanajaeHue» [3apunona, ¢.105].

BaxxHo, 4TOOBI OOIIECTBEHHO OIMACHOE MOCATATEIbCTBO CYIIECTBOBAIO B
O0OBEKTUBHON peajbHOCTH, @ HE TOJIBKO B BOOOPAXKEHUM TOTO, KTO 3amuiinaercsa. B
Cllyyae €cClid TOCAraTeIbCTBa B PEATbHOCTH HET W OOBEKTHUBHO CYIIECTBYIOIIAS
OIMACHOCTh OTCYTCTBYET, OOOPOHHBIE JEUCTBUS JIMIIA PACCMATPHUBAIOTCS C TO3UIIUU

MHHMOM 0OOPOHBI.
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Kak mumer T. A. IlonsxoBa, MHMMass 0OOpOHAa TOXO0XKa Ha HEOOXOIAUMYIO

000OpOHY MO CBOEW CYOBEKTHMBHOM CTOPOHE — BOCIHPHUSATHEM JIMYHOCTH aKTOB
MOBE/ICHUS KaK OOIIECTBEHHO OMAacHBIX, a TaKXke Mo MoTuBaM u 1essMm [IlomskoBa, c.
45].

B ommune ot HeoOxomuMoil 0OOpPOHBI, MHHMas OOOpOHA SIBISETCS
Pa3HOBUIHOCTHIO OOIIECTBEHHO OMACHOTO MOBEACHHUSA, MTOCKOJIBKY YacTO MPUBOJUT K
MPUYMHEHHUIO HEONPABIAHHOTO BpEIa OXpaHsAEeMbIM HHTepecaM. HaHeceHue Bpena
AKOOBI TOcATaroneMy Juily (Ha caMoOM Jele >K€ HEBHHOBHOMY), HE MOXET
pacleHUBATbCA KakK 3allyTa, MOCKOJbKY peajibHas ONacHOCTh MPUYMHEHUS Bpela
3alUIIAEMOMY JIMIy OTCYTCTBYET, U IOTOMY OHO BCErna sBJSETCS OOLIECTBEHHO
onacHbIM [Opexos, c. 70; Hukynenko, c. 96].

Tak, mpuMepoM COCTOSIHUSI MHUMOM OOOPOHBI MOXKET CIY>KUTbh CIIy4al, Korja,
BOCIIPUHSB 3UTAJIKy B BUJE IMHUCTOJIETA B pyKax JAPYroro JHIAa 3a HACTOSIIEe
OTHECTPEIBHOE OPYKHE, TPUMEHSIETCS (PU3NUECKOE HACHIINE B OTHOILICHUH BIIAI€TbLA
TAKOM HEOJTHO3HAYHOW UTPYIIKH.

[TockosbKy NpUYMHON MHUMOW OOOPOHBI MOXKET OBITh OIIMOKA JIMIIA, KOTOPOE
3alUIIAETCSA, B OTHOUICHUM psAga OOBEKTHBHBIX OOCTOSTENBCTB, «HOPUAUYECKHE
MOCJEICTBUSI MHUMOW OOOPOHBI OLIEHUBAIOTCS 1O OOUIUM MpaBHiiaM O (PaKTUUECKOU
omuOke» [lammes, c¢. 13]. Ilpu sTomM myisi MHUMOW OOOPOHBI Ba)KHO, YTOOBI
CYLIECTBOBAJIO COBMA/IEHUE BCEX 00CTOATEILCTB, KOTOPBIE H3-3a CXOJICTBA C peaIbHbIM
MOCATaTeIbCTBOM MO Obl CIPOBOIMPOBATH OLIMOKY JHUIA, KOTOPOE 3alllUIIAeTCs
[Hukynenko; c. 96].

Tak, X. Haxoguiicst 1oMa BMecTe ¢ coxkurenbhuien L., koropas cnana. Bapyr
OH yCJbIIIAJ, KaK Ha YIULE KTO-TO MoeT. [IoToM KT0-T0 mocTyvascst B OKHO U TPOCHIT
eMy OTKpbITh. [locie 3Toro cuiibHO nocTydanu B aBepb nomMa. Korma X. OTKpbUI TO
yBugen 3., pas3fgeToro A0 Imosca, 0OCOro, KOTOPbIA HAaXOAWICS B COCTOSIHUM
AJIKOTOJILHOTO OMBSIHEHUA U IPOCUIICA NTepeHoYeBaTh. OOBUHSIEMBIN €r0 HE YITYCTHII U
3aKpbLI ABEph. B 310 Bpems 3. ynapun B aBepb. [Iponsomuia ccopa, koTopas nepepociia

B apaky. Ilocime 3toro, X. cxXBaTwjl METAJUIMYECKUN JIOM, KOTOPBIM HAxXOAWJICS B
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KOpUJOpE W HaHec WM 3. yAap, KOTOPbIM MPUYMHWI 3. TSHKKUE TEJIEeCHbIC

noBpexaeHue. [ [poTuBonpaBHBIM HACHIIBCTBEHHBIM BTOPKEHUEM B JKHIIbE WU JPYTOe
MOMEILEHHE SBJISIOTCA ACMCTBUS JIMLA WK TPYIIIBI JUL, CBI3aHHBIE C IPUMEHEHUEM
HACHJIMS B IEJISIX HE3aKOHHOTO MPOHUKHOBEHUS B *kwiuile. B janHoM zene He ObLIo
IPEIOCTABIECHO CYyly KaKOro-J1n0OO J0Ka3aTelIbCcTBA B MOATBEP)KIECHHE TOrO, 4TO 3.
IPUMEHS HACWUJIME IO OTHOLIEHUIO K OOBHMHsAEMOMY. Kpome TOro, moTepreBIIMid,
npuas K JoMy OOBHMHSIEMOro, HE HMeENl HHUKAaKUX CpPeICTB Ui MPEOJOJICHUS
npensrcTBuil. Kpome Toro, X., gake BOCIIpUHUMAs CUTYaI[MI0 MHUMOI 000pOHBI, HE
OTrpaHUYMIICS HAHECEHHEM IIOTEPIIEBIIEMY OJHOIO yAapa, a HaHEC HUX HECKOJBKO,
IIPUYEM YJap JIOMOM B )KM3HEHHO Ba)XKHBIA y4aCTOK TE€JIa - TOJIOBY, IIOCJIE KOTOPOTO HE
OBLIIO HEOOXOAMMOCTH MPOJOJIKATh HAHOCUTH IMOTEPHEBUIEMY YAaphl IO TEIY, TaK KaK
NOCJIETHUN yIiaJl Ha 3€MIIIO.

Pemas Bonpochl KBanM(pUKALUKA JIEUCTBUM JIMLA B CIIydyae MHUMOI 0OOpPOHBI,
B.B. OpexoB oTMeqaeT cienyromue BapuaHThl:

- B Cllydae, Korja 00CTaHOBKa CUTYyalluu JjaBajia JUIy OCHOBaHUs CUUTATh, YTO
COBEPILIAETCA pEATbHOE MOCATATENbCTBO, U 3aLUIIAOIIEECs JIULO HE OCO3HABAJIO U HE
MOTJIO OCO3HaBaTh OIMIMOOYHOCTH CBOETO MPEANOJNIOKEHUS, OHO JOJKHO OBITh
O0CBOOOXJIEHO OT OTBETCTBEHHOCTH 3a PUUMHEHHBIN BpEl, MOCKOJIbKY JEHCTBOBAJIO B
COCTOSIHUU HeoOxoauMoin 06opoHsl [Opexos; c. 71].

- €CJIM JIULIO, TPUUMHSIOLIEE Bpe] BOOOpaKaeMOMY HalaAarolieMy, HE 0CO3HAET
OTCYTCTBUE MOCSTaTEIbCTBA, OJAHAKO MPU KOHKPETHBIX OOCTOSTENBCTBAX HOJIKHO
ObUIO M MOIVIO 3TO OCO3HABaTh, OTBETCTBEHHOCTh 3a TAaKOE NPUYMHEHHE Bpena
HACTYIIAeT 3a HEOCTOPOXKHOE TIpecTyIuieHue [Opexos; ¢. 72].

- B Clly4yae MPEBbIIICHUS MPEAETIOB HEOOXOIUMON OOOpOHBI, TaKUe ACHCTBUSA
OyayT KBadM(UIIUPOBATHCS MO TIPABWJIAM TPEBBINICHUS MPEACIOB HEOOXOMMMON
oboponsl [Opexos; c. 72].

Ecnu xe mpenmnonoxenue o ¢akre HamaaeHus ObUI0 HEOOOCHOBAHHBIM, a
00CTaHOBKa, MPU KOTOPOH MPOUCXOIUIN COOBITHUS, HE J]aBaja MOBOJIa JUIsl BEIBOAOB O

COBCpIIacCMOM  HaIaJICHUM, TaKHC I[CflCTBPISI JOJDKHBI  paCCMaTpUBATbCA KAk
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yYMBIIUIEHHOE npecTyIuienue [Hukynenko, c. 97].

JleficTByroliee  YrojaoBHOE  3aKOHOAATENbCTBO Poccum HE  COmEpKHT
CIEHHAIIBHOW HOPMBI, PEITIAMEHTHUPYIOLIEH BOIIPOCHI YTOJIOBHOM OTBETCTBEHHOCTH
Jvla 3a NPUYMHEHHE Bpela OXPaHSEMbIM YIOJIOBHBIM 3aKOHOM OOIIECTBEHHBIM
OTHOILICHUSIM TP MHUMO# oOopoHe. [lo HameMy MHEHHUIO, HEOOXOAMMO 3aKPEMUTh
WHCTUTYT MHUMOM OOOpPOHBI B 3aKOHOJIaTENbCTBE M PA3rPAHUYUTD €r0 C HEOOXOAUMOU
OOOpOHOHM, a TaKXe 3aKpelnuTh MpaBuUia KBAIM(UKALMKM NPUYUHEHHS Bpena B
COCTOSITHUM MHUMOM OOOPOHBI.

OnHUM U3 CIOXKHBIX SBISETCA IpoOieMa KBaTU(PUKALUN MPEkKIeBPEMEHHON
obopousl. [IpexneBpeMeHHass 000poHa - HECBOEBPEMEHHAsi 00OpPOHA, MPU KOTOPOMH
BpeJl MOCATAIOIIEMY HAHOCUTCS 1O COBEPLICHUS CaMOI0 MOCIATaTeIbCTBA.

OnHMM H3 BHJOB IMPEXKIECBPEMEHHOM OOOpPOHBI B HayKe IHpU3HAETCA
NPUMEHEHUE PA3IUYHOIO pPOAA YCTPOMCTB M MPHUCIOCOOJIEHUN, KOTOPBIE JHIO
UCITOJIB3YET ISl OXPaHbl CBOETO JBUKMMOTO U HEJIBU’KUMOIO UMYyLIECTBA. BepXoBHBIi
cyn PO pasbscHui, 4TO «TpaBuiIa O HEOOXOIUMOM OOOpPOHE pacHpOCTPaHIIOTCS Ha
CJly4au IPUMEHEHHUS HE 3alpeleHHbIX 3aKOHOM aBTOMaTH4ECKU CpadaThIBAIOIINX WIIN
ABTOHOMHO JICHCTBYIOLIUX CPENICTB WM MPUCIIOCOOTCHUM JJIs 3alUThl OXPaHsIEMbIX
YTOJIOBHBIM 3aKOHOM HMHTEPECOB OT OOILECTBEHHO OIMACHBIX MOCATaresbcTB. Eciu B
YKa3aHHBIX CIy4YasX MPUUYMHEHHBIN MOCATaBIIEMY JIMILY BPEJl SIBHO HE COOTBETCTBOBAI
XapakTepy M OINACHOCTH IIOCATaTeNIbCTBA, COJAESHHOE CIIEAyeT OLIEHMBATh Kak
MPEBBILICHUE MPeeIoB Heo0xonuMon 00opoHsl. [Ipu cpabareiBaHuM (TPUBEACHUM B
NEICTBUE) TaKUX CpPEICTB WIM TPUCHOCOONEHUI B YCIOBUSX OTCYTCTBHUSA
OOIIIECTBEHHO OINACHOTO MOCSTaTelbCTBA CONESHHOE MOJJICKUT KBATH(PHUKAIMU Ha
oOuux ocHoBaHusx» [[loctanosnenue [1nenyma Bepxosuoro Cyna P® ot 27.09.2012
N 19].

OpnHako, 1o HallleMy MHEHHIO, YCTAHOBKA aBTOMaTHYECKU CpadaThIBAOIINX WIIN
ABTOHOMHO JCHCTBYIOIIHUX CPEACTB UM MPUCTIOCOOIEHUH, KOTOPbIE MOTYT IPUYUHUTD
CMEpTh TOCSTaloleMy, B JIOOOM cllyyae, SIBISIETCS HE COOTBETCTBYIOLIEH CTENEHU

OOILIECTBEHHONW OMAaCHOCTH MOCSTareabCTBA Ha COOCTBEHHOCTb. TakuM o00pa3om,
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HeoOxonumo BHectu u3MmeHeHue B Iloctanomnenue Ilnenyma BepxoBhnoro Cyna

Poccuiickoit @enepanuu ot 27 centsaops 2012 . N 19 u 10n0oJIHUTE €ro CIIeIyIONUM
MOJIOKEHUEM: «YCTAaHOBJICHUE AaBTOMATHMYECKU CpadaThIBAIOUIUX WJIM ABTOHOMHO
JNENUCTBYIOIIMX CPEJCTB JJII OXpaHbl COOCTBEHHOCTH JOKHO OCYIIECTBISTHCS C
Y4€TOM BaKHOCTH OOBEKTa OXpaHbl U UCKIIIOYATh BO3MOXKHOCTh MPUUYUHEHHUS Bpeaa
MOCTOPOHHUM  JIUIIaM. ABTOMaTHYeCKd  CpabaThIBAIONIME WM  aBTOHOMHO
JEHUCTBYIONIME CPEJCTBA WJIM MPUCIOCOOIEHUS HE JOJIKHBI OBITh OMACHBIMHU JUIS
YKW3HU YEJIOBEKA U JOJKHBI UCKIIIOYATh BO3MOXKHOCTh IPUUUHEHUS €My CMEPTH.

Htak, cymecTByIOT OT/IETbHbIE HHCTUTYTHI, CXOKHE ¢ HEOOXO0TUMOI 000POHOM.
Ha mpakTtuke MHOTO BOIPOCOB BO3HUKAECT MpU KBATU(PUKALMU MHUMOU H
MPEXIEBPEMEHHON 0OOPOHBI.

Htak, eciu paccMarpuBarh OTIMYUE HEOOXOIMMON OOOPOHBI OT KpalHeu
HEOOXOJUMOCTH, TO II€JIbI0 KpalHeW HEeOOXOIUMOCTH SBJISETCS YCTpPaHCHHE
OMAacCHOCTH, a MPU HEOOXOAUMOUN 00OpPOHE - ITO 3al[UTa OT OOIIECTBEHHO OMACHOTO
MOCATaTenbCTBA. TaKKe CYHIECTBYIOT U TaKW€ OTIMYMS, KAK MCTOYHUK OIMACHOCTH,
pa3Mep NPUUUHEHHOTO BPEAa, CYObEKT, KOTOPOMY OH IMIPUYUHSETCS U T.11.

OcHOBaHMSAMU Uil pa3rPaHUYEHUS] UCCIIEAYEMOr0 UHCTUTYTA OT 3aJep:KaHUs
JIU11a, COBEPIUIUBIIIETO MPECTYIUICHHUE, SIBISIOTCS 11eJb 3alUThl, HICTOYHUK OMACHOCTH,
CYyOBEKTHI TOCATAaTEILCTBA U Ap. OTrpaHUYEHUE TAHHBIX HHCTUTYTOB UMEET OOJIBIIIOE
3HAYEHHUE JIJIs1 IPABWIIBHOM YTOJIOBHO-ITPABOBOM OLEHKU TPUYMHEHHOIO BpEa.

bwu10 onpeaeneHo, 4to ASHCTBYIONIEE YTOIOBHOE 3aKOHOAATENLCTBO Poccuu He
COIEPKUT CHEUHMATbHOM HOPMBI, PEIIAMEHTUPYIOLIEH BONPOCHI  YTrOJIOBHOM
OTBETCTBEHHOCTH JMIA 3a NPUYUHEHUE BpEJa OXPAHSEMbIM YIOJOBHBIM 3aKOHOM
OOIIIECTBEHHBIM OTHOIICHUSIM TNpu MHUMOM obOopoHe. [lo HamemMy MHEHHUIO,
HEOOXOMMO 3aKpenuTh WHCTUTYT MHHMOW OOOpPOHBI B 3aKOHONATEIhCTBE U
pa3rpaHUYUTh €T0 ¢ HEOOXOIUMON 0OOPOHOM, a TaKkKe 3aKpENUTh B 3aKOHE IMpaBUIia
KBaJTM(UKAIIMY IPUUUHEHUS Bpeia TPU MHUMOM 000pOHE.

Taxxe OBLTM WCCIIENOBAaHBI TPOOIEMBI IPUMEHEHNS HHCTUTYTa HEOOXOAMMON

0o0OOpOHBI B CiIydyae YCTAHOBKM aBTOMAaTHYECKH CpadaThIBAIOIIUX OXPaHHBIX
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yCcTporCTB. bb110 onpenenero, uro B [locranosnennu [Inenyma BepxoBuoro Cyna PO

oT 27 centsa6ps 2012 . N 19 (B pen. Ot 31.05. 2022 r.) HaA0 OpeayCMOTPETH 3apeT
Ha YCTaHOBJICHUE YCTPOMCTB, KOTOPhIE MOTYT MPUUYUHUTH CMEPTh YEJIOBEKY, B TOM

qUCIIC, IOCATaIOIICMY Ha COOCTBEHHOCTb.

BepHyTbCAa B KaTanor rotoBbIX AUMNSIOMOB U MAarMcTEpPCKUX AnccepTaumm
http://y4ebHnkn.nHpopm2000.pd/diplom.shtml



Y3HanTe CTOMMOCTb HanMcaHWs Ha 3aKa3 CTyJeHYeCKMX U acnupaHTCckux pabot
http://y4ebHunkn.mHdpopm2000.pd/napisat-diplom.shtml

67
SAKJIIOYEHHUE

B pesynbrare MpOBENECHHOTO HCCIEAOBAaHUS MOXHO c(opMyTupoBaTh
CJIETYIOIINE BBIBOJIBI:

1) TlpaBo Ha HEOOXOAUMYIO OOOpPOHY MPH3HABAIOCH B 3aKOHOAATEIHCTBE
Poccun Ha mpotskenun 6onee 1000 net. BiepBbie 00CTOSTENHCTBO, UCKITIOYAIOIIEE
YTOJIOBHYIO OTBETCTBEHHOCTb, OTPAXXEHO B OJHOM M3 JIPEBHEHUIINX IMAMSITHUKOB
pycckoro mpasa - Pycckont IIpasne. [IpoBeneHHbIl aHaNU3 MOKa3ai, YTO C TEUECHUEM
BPEMEHM MOAXOJ 3aKOHOJATENsl K HMHCTUTYTY HEO0OXOOUMOW OOOpPOHBI MEHSUICA B
CTOPOHY YpPaBHOBEILIMBAaHUS MHTEPECOB TOCYapCTBA M MHTEPECOB OOIIECTBA, YTO B
MOJIHOM Mepe OTBeyajo 3ajadyaM [POTHUBOJACHCTBUS JIMI, COBEpPUIAIOLIUX
IIPECTYILICHUS.

C npunstuem HbiHE AenctByromero YK P® 1996 roma mpaBoBoe «moie»
HEOOX0UMON 00OpPOHBI CPOPMYIUPOBAHO JOCTATOUYHO HIUPOKO, TO €CTh MHCTUTYT
HEOOXOAMMON OOOpOHBI B35 MOJ 3alIUTy BECh CIHEKTP OXPaHIEMbIX 3aKOHOM
uHTepecoB. [IpuopuTeT mpaB yenoBeka W TpaKJaHWHA HAJ APYTMMH OOBEKTaMH
YrOJIOBHO-IIPABOBOM 3alllUThl — KIIOYEBOM MOMEHT COBPEMEHHOIO IOHHMAaHHUS
WHCTUTYTa HEOOXOIUMOU 0OOPOHBI.

2) AHanu3 Tpex Hay4HbIX MOAXOAOB MO3BOJMII CAENATh BBIBOJ O CIOKHOCTU
MHCTUTYTa HE0OX0IUMOM 000pOHBI AJis TeOpeTHuueckoro aHanuza. [lpunepxxuBaemcs
NEPBOrO MPUPOIHO-IIPABOBOTO MOAX0/A, MOCKOIBKY IMPABO HA 3alUTYy CBOEH XKU3HH U
37I0POBbSI, )KU3HU U 30POBBS APYTUX JIUI U APYTUX OJiar BO3HUKAET C Havajia KU3HH,
HE 3aBUCHUT OT IPU3HAHMS €ro roCyJapCTBOM M SIBJISIETCS OJHUM M3 0a30BbIX IpaB
JUYHOCTH. ['0CyAapCTBO MOXKET TOJIBKO 3aKPENUTh U KOHKPETU3UPOBATH 3TO IMPaBO.
HeoOxomumast 000poHa — 3TO HHCTUTYT, KOTOPBIN JOIMOJHSAET JAEATEIbHOCTD
rocy/lapcTBa, 3aKJIrouaronuics B 6opb0e ¢ npectynHocthio. HeoOxonumas o6opoHa
ABJIIETCSI €CTECTBEHHBIM, HEOTUY)KIaeMbIM U aOCONIOTHBIM IPaBOM 4YEJIOBEKa,
KOTOpPOE€ roCyIapCTBO 00513aHO MPU3HABATb.

[IpaBo Ha HeoOXoauMyr0 OOOpPOHY OT TMPECTYMHBIX TMOCSATATEIbCTB,
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3aKpPCIIJICHHOC B 3aKOHOAATCJIBbCTBEC, SABJISICTCA HEC TOJBKO FapaHTHCﬁ BO3MOKHOCTH

3aIUTHI JJI1 CaMOT0 TpaXkJIaHUHA, HO U BaXKHBIM MHCTPYMEHTOM YTOJIOBHO-IIPABOBOM
MOJIMTUKH TOCYAapCTBa, B COOTBETCTBUU C KOTOPHIM TMPOTHBOCTOSIHHUE JIAIIAM,
COBEpIIAIOIIUM  TOCSTAaTeIbCTBA  —  HE  HMCKIIOUYMTENIbHAs  Ipeporarvpa
TOCYJapCTBEHHBIX OpPraHOB, HO M B COOTBETCTBYIOIIMX CIy4asx MOXET
OCYIIECTBISATHCS JTFOOBIM JIUIIOM.

3aKperuieHHOE B YTOJIOBHOM 3aKoHOAaTeabcTBe Poccun mpaBo Ha HE0OX0AUMYIO
000poHYy OT OOIIECTBEHHO OIACHBIX MOCATATEeNLCTB JAa€T BO3MOXKHOCTH JIFOISIM
aKTMBHO y4acTBOBATh B OOpbOE C MPECTYIMHBIMU JIEMEHTAMH.

3) Amnanu3 3apy0eXHOTO 3aKOHOAATEIhCTBA IIOKAa3aJl, YTO HOPMHUPOBAHUE
WHCTUTYTa HEOOXOMMMOW OOOpOHBI B pa3HBIX CTpaHaX MHpa HACYUTHIBACT
MHOTOBEKOBYIO HCTOpUIO. MIHOCTpaHHbIE MCTOYHHMKH YTOJOBHOTO IpaBa B pa3HbIC
HUCTOPUYECKHE TIEPHOABI 3aKPETUISUTHA MPABO JIUIA TPUINHATH BPE HAaIaroIIiM IS
COXPAHEHHUsI CBOEH KU3HU U )KU3HU JIPYTUX JIOACH.

B coBpemeHHOM 3apyOeKHOM YTrOJIOBHOM IIpaBe HeoOXxoaumasi o00OpoHa
MMOHMMAETCSI KaK COIMAJIHO TOJIE3HOE JIEHCTBHE, YTO BIOJHE €CTECTBEHHO, TOTOMY
4TO CyOBEKTHBHOE MPAaBO HAa CaMOOOOPOHY SBISIETCS OMHUM M3 CAaMbIX Ba)KHBIX
Croco00B OOPKOBI ¢ TPeCcTyNHOCTHIO. [IpaBOBOE OCHOBaHHE HEOOXOIUMONM 0OOPOHBI B
3aKOHOJIATEICTBAX 00 YTOJOBHOW OTBETCTBEHHOCTH APYTHX CTPaH MOHUMAETCS ITIO-
pasHOMY. DTO MOXKET OBITh OOIIIECTBEHHO OIMACHOE JICSTHUE, HAaNaACHUE U T.II.

4) BbUIO YCTAaHOBJEHO, 4YTO TOHATHE HeoOXxonumass oOOpoHa HMeEET JBE
COCTABJISIONIME — TMIOCATATENIbCTBO M 3aIlUTy, KOTOpPbhIE€ JOJDKHBI OTBEYATh
OTIPE/ICIICHHBIM YCIIOBUSIM. Teopus yrojlOBHOTO IMpaBa pas3ieisieT TaKhe yCIOBUS Ha
YCIIOBHSI TIPAaBOMEPHOCTH, KOTOPBIC XapaKTePU3YIOT OOIIECTBEHHO OMAacHOE
MOCATATeNIbCTBO (OOIIECTBEHHASI OMACHOCTh, HAJIMYHME W PEAbHOCTH), W YCIIOBHUS,
OTHOCSIIMECS K 3allUTe OT TaKOTO OOIIECTBEHHO OITACHOTO IOCATATeNIbCTBAa (3TO
OOBEKTHI 3AIUTHI, JHIA, KOTOPHIM TPHYUHSIETCS BpEd, U COOTBETCTBUEC 3aIUTHI
XapakTepy W CTENEHU OIMACHOCTH TMOCITaTelabCcTBa). BaxkHO OTMETUTH, dYTO

H€CO6J'IIOJICHI/I€ HUJIM OTCYTCTBHC XOTiA OBl OAHOT'O YCJIOBHA, KOTOPOC HOJIZKHO
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XapaKTCpu3oBaTh 06HICCTBCHHO OIIaCHOC T1OCATaTrciIbCTBO, BJICUYCT 3a coboit

OTCYTCTBUE COCTOSIHUSI HEOOXOMMOM 0OOPOHBI, CIIE0BATENBHO, JIUIIO0, 3alIUIIIAEMOE
OT MOCSTaTeNbCTBA, MOXKET CAMO CTaTh MPECTYITHUKOM.

[Ipn HeoOxomumol 00OpOoHE OOIECTBEHHO OIMACHOE MOCITaTeIbCTBO Yallle
BCEr0 COMPSIKEHO C HACUJIMEM WJIM HEMOCPEACTBEHHO C YTPO30i MPUMEHEHUS TaKOTO
Hacuivs. Hacunue siBasieTcsi BaKHBIM MPU3HAKOM, XApaKTEPU3YIOUIMM IPABOBOE
OCHOBaHHME HeoOxomuMou o00opoHbl. Ero xapaktep u CTeNeHb OKa3bIBaeT
CYIIECTBEHHOE BIHMSHUE Ha OIpEACNICHHe TpaHUI] HEOOXOAMMoW OOOpOHBI, a B
OTIENBHBIX CIIy4asiX JaeT OCHOBaHUS i «OecpeeIbHO» He00X0IUMONU 0OOPOHBI.

Yamie Bcero mpobiieMbl y MpaBONPUMEHHUTENSI BO3HUKAIOT MPHU OMpPEEIICHUH,
YTO CUUTATh OMACHBIM MOCATaTeILCTBOM, COBEPIICHHBIM 0€3 MPUMEHEHUSI HACHIIHS,
KOTOpO€ JlaeT MpaBO Ha HeoOxoaumyr obopony. Ilnenym BepxoBuoro cyma P®
CTapaeTcs pa3bsiCHUTh 3TH BOMPOCHI MOCTOSHHO aomnonHss [loctanosnenue [nenyma
Bepxosnoro Cyna P® or 27.09.2012 N19. Tak, k Takum nocsiraTe€abCTBaM BbICIIAS
cyneOHass WHCTaHIMA OTHECJIA MPOHUKHOBEHUE B JKWIWIIE, YHUYTOKECHHE U
MOBpEXJEHNUE MMYyIIecTBa U T.I. OJHAKO, HY’)KHO OTMETHTh, YTO 3TO HE O3HA4YaeT
HEOTPAHUYCHHOW BO3MOKHOCTH MPUMEHSATH HEOOXOIUMYIO 000POHY, HAIIPUMED, TIPH
MPOHUKHOBEHUU B JKWIHIIEC. B JaHHOM MOMEHTE Ba)XHO MPOBOJUTH IPABOBOE
npoceenieHne rpaxaad yuepe3 CMU ¢ yuactuem cnenquaincToB B yrOJIOBHO MPABOBOM
chepe (mpokyparypa, ¢y, mpodeccopcKo-npernoaaBaTeIbCKHl COCTaB IOPUINICCKIX
BY3o0B).

IIpoBenenHbll anHanu3 uzMeHeHul B Ilocranosinenun IInenyma BepxoBHOro
Cyna P® or 27.09.2012 N19 or 31.05.2022 moka3ajn, 4TO BBICIICH CyncOHOM
uHcTanuuen B 2022 rogy Obuin Oosiee moapoOHO pa3bsiCHEHbI OCHOBAHHAS U YCIIOBUS
HE0O0X0MUMON 00OPOHBI, YTO OYJET CIOCOOCTBOBATh €MMHOOOPA3NUI0 KBATH(UKAIIUN
ClIydaeB HE0OX0AMMOI 0OOPOHBI.

5) IlpeBblillieHUEM MpeeoB HEOOXOAMMON OOOPOHBI SIBIISETCS YMBIIICHHOE
HAaHECEHUE IMOCITAINIEMY BpEAa, KOTOPBIA SIBHO HE COOTBETCTBYET OIACHOCTH

MOCATATeNIbCTBA WM OOCTAaHOBKE 3allUThl. 3a JEUCTBUS, KOTOPBIE MPEBBIIIAIOT
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npeaciibl HCO6XOI[PIMOI>1 060pOHLI, JUIIO ITOOJICKUT YFOJIOBHOﬁ OTBCTCTBCHHOCTH.

VYronoBHas OTBETCTBEHHOCTD 3a TaKUeE JACHCTBUS UMEET ONPEIEICHHbIE 0COOCHHOCTH
U PErylupyeTcsi He Tobko HopMamu Oo1en, Ho u Ocobennoit yactu YK PO.

AHanu3 cyneOHON MpaKTUKK TMOKa3ad, YTO CErOAHs CYIIECTBYIOT pa3IMyHbIC
npoOseMbl KBaM(UKAIMKM JESTHUN Kak TPEBBIMICHUS TMPeeiIoB He0o0X0auMOon
000pOoHBI. JIMCKYCCHOHHBIMU BOMIPOCAMHU SIBISIETCS] BO3MOXKHOCTD MPU3HAHUSA PaBa Ha
HEO0OXOIUMYI0 00OPOHY OT HEOCTOPOXKHBIX MPECTYIUICHUM, MPaBO Ha HEOOXOIUMYIO
00OpOHY B cily4yae HaraJeHus JIHII, HE TOJIekKAIIUX YTOJIOBHON OTBETCTBEHHOCTH T10
OTIPE/ICJICHHBIM MpPUYMHAM, HeoOXouMasi 00OpoHa MpY MPUMEHEHUH HaIaJaloiuM
OpY>Kus, IPY HAIaIEHUH TPYIILI JuIl. B 1ensix obecrneuenus ennHoo0pasusi IpaKkTUKU
INPUMEHEHUSI HOPM O HEOOXOAUMOM 000poHE, HEOOXOIMMO, YTO OBl B OCTAHOBJIEHUU
[Tnenyma BepxoBHoro Cyna P® Obuin Oosiee neTaiabHO pa3bsiCHEHbl PACCMOTPEHHBIE
CIIOPHBIE CUTYalUH.

6) OCHOBHBIM OTJINYMEM HEOOXOIUMON O0OOpPOHBI OT KpaliHel HEOOXOIUMOCTU
SIBJISIETCS TO, YTO JIEHCTBUE B COCTOSIHUMU KpaliHEl He0OXOAMMOCTU MPUMEHSIETCS IS
yCTpaHeHHs] onacHOCTH. KpaliHsasa HeoOX0auMOCTh MPEACTAaBISIET COO0M COCTOSIHUE,
IpU KOTOPOM JIMLO TOJBKO IyTEM JESHHUS MOXKET MPEJOTBPAaTUTh OMACHOCT,
YTPOKAIOIILYIO JIFOOBIM OXpaHsE€MbIM 3aKOHOM MHTEpecaM, a COBEPIIEHHOE AEsTHUE 1O
BHEIIHUM [pU3HAKaM HE JOJDKHO BKIIOYaTh B ce0d MPU3HAKOB HEOOXOAMMOW
o0opoHbl. TakuMm 00pa3oM, IeNIbI0 KpaliHel HEOOXOTUMOCTH SIBISIETCS YCTPAaHEHUE
OMACHOCTH, a MPU HEOOXOAUMOW OOOPOHE - 3TO 3alIUTa OT OOIIECTBEHHO OMAacHOTO
MOCATraTenbCcTBA. TaKKe CYHNIECTBYIOT U TaKW€ OTIMYMS, KAK MCTOYHUK OIMACHOCTH,
COOTHOULIEHHE pa3Mepa MPeAoTBPALIEHHOTO W NPUYMHEHHOIO Bpena, CYObBEKT,
KOTOPOMY MPUYUHSAETCA Bpe[ U T.1I.

7) B xadecTBe pa3rpaHUUMTEIBHBIX KPHUTEPHUEB HEOOXOIUMON OOOPOHBI OT
NPUYUHEHHS] Bpela MpHU 3aJ€pKaHUM JIMIA, COBEPLIMBIIETO MPECTYIUIEHUE MOKHO
npu3HaTh 1edb W ycioBus. llenbio HeoOXonuMoM OOOPOHBI SIBISIETCA 3alluTa
MPaBOOXPaHAEMbIX HHTEpecoB. [Ipu 3ajepkaHUM TPECTyMHUKA LEIbI0 SIBISETCS

nepenaya MPEeCTyNHMKA oOpraHamM BJacTH W TakKUM 00pa3oM, MNpeaynpexieHue
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COBCPIICHUS MMPECTYITHUKOM HOBBIX HpCCTYHJICHPIﬁ. PaznuuHbIMU SABISIOTCS U APYyrue

YCIJIOBUSI IPABOMEPHOCTH, IIPU KOTOPBIX OCYILIECTBIIACTCS HE0OX0uMas 000poHa WU
3a/iepKaHue JINIA, COBEPIIMBIIETO IPECTYIUICHUE.

8) MccrnenoBanue mnokasano, YTO OJHUM U3 3HAYUMBIX B Cy[AcOHOW IpPaKTHUKE
SBIISICTCS OTTPAaHUYCHHE HEOOXOAMMON OOOpOHBI OT MHHMOW 000pOHBL. b0
ONPENIEIICHO, YTO JEHUCTBYIOIIEE YIOJIOBHOE 3aKOHOAATEIBCTBO Poccun He conepKuT
CIIEHHUAIIBHOW HOPMBI, PEITIAMEHTUPYIOLIEH BOIMPOCHI YTOJIOBHOM OTBETCTBEHHOCTH
Jlla 3a TMPUYMHEHUE Bpela OXPaHSEMbIM YTOJIOBHBIM 3aKOHOM OOIECTBEHHBIM
OTHOILIEHUSM IIPU MHUMOM oOopoHe. Ilo HameMy MHEHHUIO, HEOOXOAMMO 3aKPENUTh
MHCTUTYT MHUMOW OOOpOHBI M NpaBUjia YrOJIOBHO-IPABOBOM OLIEHKU NMPUYMHEHUS
BpE€la IPU €TI0 HAJIMYUU B YTOJIOBHOM 3aKOHOAATENbCTBE Poccun.

Taxke OBUIM MPOAHATU3UPOBAHbI MPOOJIEMbl TMPUMEHEHHS HOPM O
HEOOXOIMMONW OOOpPOHE TMpPU YCTAHOBKE PA3IMYHOIO pOAA YCTPOWCTB H
PUCTIOCOOJIEHUM, UCTIOIB3YEMBIX COOCTBEHHUKOM JJII OXPaHbl CBOETO JIBH>KHUMOIO U
HEJBMKMMOT0 umyuectsa. /lannsiit Bonpoc [Inenym BepxosHoro cyna PO pasbsacHui
B 11.17 IlocranoBnenus Ilnenyma BepxoBrnoro Cyna Poccuiickon ®@enepannu ot 27
ceutsaOps 2012 r. N19. CynmeOHOM HWHCTaHIIMEH TMOATBEPXkKIACHA BO3MOXKHOCTH
UCIIOJIb30BAHUSI ~ MHCTUTYTa  HEOOXOAMMOW  OOOpOHBI  MPU  YCTAHOBJIEHUU
aBTOMATUYECKHA CpadaThIBAIOIIMX 3alUTHBIX YyCTpoHCTB. OpHako, MO HAalIeMy
MHEHHUIO, HEOOXOIMMO MpEeaynpeauTh BO3MOXKHOCTh YCTAaHOBIIEHUS YCTPOUCTB,
KOTOPBIE MOTYT IPUYMHUTD BPEIl MHBIM JIMLIAM WJIA CMEPTH MOCATAIOIIEMY.

[To Hamemy MHEHMIO, YCTaHOBKa aBTOMAaTHUYECKH CpaOaThIBAIOIIUX WM
aBTOHOMHO J€MCTBYIOIIMX CPEACTB WM MPUCTIOCOOIEHU, KOTOPbIE MOTYT IPUUUHUTH
CMEPTh YEJOBEKY, SBISETCA HEAOMyCTUMBbIM. [loaTOMy, Ha Hall B3I, HEOOXOAUMO
BHecTH u3MeHeHue B Ilocranosienue Ilnmenyma BepxoBHoro Cyna Poccuiickoi
®eneparuu ot 27 centsaOps 2012 . N 19 1 1onoJHUTE €T0 CIEAYIONTUM MTOJIOKEHUEM:
«YCTaHOBJIEHHE ABTOMATHYECKU CpaOaThIBAIONIMX WM aBTOHOMHO JEHCTBYIOIIMX
CPEICTB JJIsl OXpaHbl COOCTBEHHOCTH JOJKHO OCYIIECTBISITHCS C YYETOM Ba)KHOCTHU

o0OBeKTa OXpaHbl W HMCKIIOYaTb BO3MOXHOCTHL IMPHYMHCHHA BpPCAd IMOCTOPOHHHUM
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JINIaM. ABTOMaTUYECKHU Cpa6aTI>IBaIOH_II/IC NI aBTOHOMHO ,HCfICTBYIOHIPIe cpeacTtna

N HpI/ICHOCO6J'ICHI/IH HC JOJIDKHBI OBITH OITACHBIMU JJIL 2KU3HH YCJIOBCKA N JJOJIDKHBI

HCKJIIOYAaTb BO3MOXHOCTDH IIPUYMHCHUA CMY CMCPTH.
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